“TRANSCENDENTAL NONSENSE” AND SYSTEM
IN THE LAW

Jeremy Waldyron*

In 1935, Felix Cohen argued in these pages that the technical terminol-
ogy of the law was mere “wordjugglery,” and that its practitioners were al-
lowing “transcendental nonsense” to stand in for the hard work of func-
tional decisionmaking in the law. Professor Waldron argues that in fact
technical legal vocabulary performs an important function: It flags the sys-
tematicity of the law, highlighting the interrelatedness of diverse concepts and
doctrines. Cohen, like later legal postivists, largely denied the importance of
such systematicity, if he acknowledged it at all. But Professor Waldron sug-
gests that valuing such systematicity, and the technical vocabulary that sup-
ports it, is quite compatible with Cohen’s functionalist critique of formalist
Jurisprudence. In particular, Professor Waldron argues that the role of tech-
nical terms in regard to systematicity is critical for the coherence of modern
legal systems, which develop in a context of pervasive moral disagreement
and shifting political power.

INTRODUCTION

The most striking thing about Felix Cohen’s article, “Transcendental
Nonsense and the Functional Approach,” is its blistering critique of tech-
nical legal vocabulary and its blunt rejection of the idea that the manipu-
lation of concepts has any important role to play in legal problem-solving.
The days of conceptual argument are over, says Cohen; the days when
lawyers lulled each other into a complacent sleep by means of hypnotic
“logomachy” are behind us.? It is time to reject the metaphysics of corpo-
rate personality,® to wean ourselves from the “word-jugglery” of “due pro-
cess” in constitutional law,* and to abandon the use of “thingif[ying]”
terms like “property” to obscure the social issues that are really at stake in
questions about modern commerce.®> The manipulation of such terms is
typical of the “Restatement” movement of the American Law Institute;
but the Restatements are “the last long-drawn-out gasp of a dying tradi-
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tion,” in Cohen’s opinion.® The legal scholar of the future, says Cohen,
will “substitute a realistic, rational, scientific account of legal happenings
for the classical theological jurisprudence of concepts.”” Judges will
make their policy preferences explicit rather than “masquerading in the
cloak of legal logic,”® and “social policy” will be understood by everyone
involved in the law “not as an emergency factor in legal argument but
rather as the gravitational field that gives weight to any rule or precedent,
whether it be in constitutional law, in the law of trade-marks, or in the
most technical details of legal procedure.”

In 1935, Cohen acknowledged that the first steps in this direction are
bound to be “clumsy and evoke smiles of sympathy or roars of laughter
from critics of diverse temperaments.”!® Today, however, almost sixty-five
years after the publication of “Transcendental Nonsense,” it is noticeable
that any steps we have taken down this road have been taken without
giving up the conceptual terminology of traditional legal analysis. Opin-
ions may differ as to whether legal argument and judicial decisionmaking
are more realistic now, and more explicitly attuned to policy; but even
among those who think they are, few would deny that the language of the
law remains as technical and as esoteric as it was in 1935. We have not
abandoned terms like “corporate entity,” “property rights,” “fair value,”
and “due process”; we still manipulate expressions like “title,” “contract,”
“conspiracy,” “malice,” “proximate cause,” and what Cohen referred to as
“all the rest of the magic ‘solving words’ of traditional jurisprudence.”!!
Does this represent a failure of nerve? Perhaps we have stuck with the
word-juggling because we are afraid to face the real issues. Or have we
discovered that in fact the use of this technical vocabulary does not, as
Cohen alleged, “bar the way to intelligent investigation of social fact and
social policy”?!?2 Maybe technical vocabulary turns out to be not only
non-obstructive, but affirmatively indispensable for policy analysis in a
legal context.

In this Essay, I want to explore the last of those three possibilities. I
shall argue that the use of technical legal vocabulary is in fact necessary
for the intelligent promotion of social policy, and that even if it is not the
whole of legal problem-solving, still an ability and a willingness to locate
particular issues within the framework of legal concepts and doctrine re-
main essential parts of the modern lawyer’s craft.'® The case I want to

6. Id. at 833. For discussion of realist critiques of the Restatements, see Bruce A.
Ackerman, Reconstructing American Law 11-17 (1983); Neil Duxbury, Patterns of
American Jurisprudence 147-49 (1995).

7. Cohen, supra note 1, at 821.

8. Id. at 817.

9. Id. at 834.

10. Id.

11. Id. at 820.
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13. I was surprised to find that there has been almost no critical response to this
aspect of Cohen’s argument in the legal literature since the 1930s. In 1935, a published
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