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THE GENERAL IMPACT OF THE REVOLUTION
ON THE LEGAL PROFESSION’

BEFORE THE AMERICAN REvoruTioN,” Joseph Story once ob-
served, “from a variety of causes, which it is not difficult to enu-
merate, our progress in the law was slow, though not slower,
perhaps, than in the other departments of science. The resources
of the country were small, the population was scattered, the busi-
ness of the courts was limited, the compensation for professional
services was moderate, and the judges were not generally selected
from those, who were learned in the law. . . . That there were
learned men in the profession in those times, it is not necessary to
deny. But the number was small. And from the nature of the busi-
ness, which occupied the courts, the knowledge required for com-
mon use was neither very ample, nor very difficult. The very
moderate law libraries, then to be found in the country, would
COm}?letely establish this fact. . . . Great lawyers do not usually
flourish under such auspices, and great judges still more rarely.
Why should one accomplish himself in that learning, which 1s
more of curiosity than use? which neither adds to fame nor wealth?

Di 1 Parts of this chapter were published separately under the title “The
Dllemma of the American Lawyer in the Post-Revolutionary T s
e Lawyer 48-76 (1959).



THE RISE OF THE LEGAL PROFESSION

which is not publicly sought for or admired? which devotes life to

ursuits :
, P and refinements, not belonging to our own age or coun-
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T he Impact of the Revolution

been trained in the law but who were not necessarily practicing
law.?

The American Revolution itself affected the legal profession
in a variety of ways, both direct and indirect: first, the profession
lost a considerable number of its most prominent members; second,
a particularly bitter antipathy against the lawyers as a class—an
antipathy which had always existed among certain segments of the
colonial population—soon made itself felt in many sections of the
country; third, a strong and at times unreasonable dislike of every-
thing English, including the English common law, the English
statutes, and the English way of administering justice, became
widespread; and fourth, the lack of a distinct body of American
law as well as the absence of American law reports and lawbooks
for a while made the administration of justice and, concomitantly,
the practice of law extremely difficult and haphazard. Thomas
Jefferson’s gloomy prediction that “[fJrom the conclusion of this
war [scil., the Revolutionary War], we shall be going down hill™
turned out to be only too accurate in regard to the immediate
future of the young American legal profession.

Aside from the fact that not a few lawyers took an active
part in the Revolution either as fighting men or as politicians who
decided to stay in politics, the profession was sorely depleted by
the loss of many of its most prominent members who chose to
remain loyal to the British crown. These loyalists either left Amer-
ica (or at least the thirteen young states) or completely retired
from practice, or were forcibly excluded from the profession by
legislative acts or rulings of the courts. Thus, Massachusetts, for
instance, in 1778 passed An Act to Prevent the Return to This
State of Certain Persons Therein Named, and Others, Who Have
Left This State, or Either of the United States, and Joined the
Enemies Thereof.” A year later, in 1779, it passed a further Act to

5See Boorstin, The Americans: The Colonial Experience 205 (1958). In
1789, T. Lowther wrote to James Iredell that “lawyers . . . compose three-fourth
of the Representatives.” Letter of July 1, 1789, 2 McRee, Life and Correspondence
of James Iredell 260 (1856). v

% Quoted in Sydnor, Gentlemen Freebolders: Political Practice in Washing-
ton’s Virginia 9 (1952).

" This Act listed by name the following lawyers (and attorneys): Timothy
Ruggles, William Brattle, Sampson Salter Blowers, Andrew Caz(e)neau, Richard

5



THE RISE OF THE LEGAL PROFESSION

Confiscate the Estates of Certain N

otorious Conspi i
56 G eomien and Conspirators against

. Liberties of the Inhabitants of the Late
Province, Now State of Massachusetts Bay.® Both acts named a

lar g

thegz;]u;?ber chl E‘W}’Crs_ who in this fashion were banished from
i Sl;y and had §h§w estates confiscated. In 1781 the Massa-
e preme _!udnclal_ Court also took action by the following
o CIeAS IS provided that all Attorneys commonly prac-

i ‘;sfwmf};m this Government shall take the Oath
Bt hor trorneys, and the Oath of Allegiance to
- S SSIORteE - . . m exelude men who are
eir Country.” [n 158 5» by An Act Regulating the

g:cri,JWMim Coffin, Nathanie] Coffin.
oseph Green, Silyester Gardiner, ‘

; . John Erving, Jr,, George Irvin, Samuel
ore, Benjamin Hallowell, Robert Hall

Harrison Gray, Joseph Goldthwait, John

Gridley, Elisha Hutch; owell, Thomas Hutchinso Benjami
utehinson, Foster Hutchinson, Henry Hulton,nl’{‘il:l;argnllda:::]ll':

ere, Henry Lloyd, John M, il
Paxton, J"E‘“ Powel, Nathaniel“;'z)lrc‘in‘sy illiam Marstin, Adino Paddock, Charles

bt Yoo, S Sl G o Qo Jr S o
s John Upham, R : tt, Gregory Townsend, Wil-
e : ty:: t{;rfmﬁcgm“fys Joshua Loring, and Nathaniel
b et and Richard Saltonstall_al] of Frecer. 1o r*) Benjamin Pickman, Samuel
Tl; David Phipps, Isaak Royal, J: Ea-ux County; Jonathan Sewall, John Vas-
omas Danford—all of Middlesex éimah Dummer Rogers, Daniel Bliss, and
‘ampshire County, Pelhmun‘g; Jonathan Bliss and Elijah Wﬂﬁ;mg_.
aniel Ray (ngzl)ow, Edward Winslow, Jr., Peter
Thomas—a]] of Plymouth County;
and John Mupsgy. 22 Putnam, Abijah Willard,
Tyn Y_‘_':;lll of Worcester County; Francis
State of Massachy £=all of Cumberlang County; and
ibid achusetts Bay, Relative ;
*0id., 9-12. The Act to Co 1o the A
aganst the Gove

son, John Erving P
Br 27 rving, : eter Oliver, F i
Timl:)'nl:;df“d Lechmere, Josigh g 218, Natharic] Eaccs P{;t;l:ll::n
Burch, Henry oo, "> Abijth Willyeg, el Rea (Ray) Thomas,
Auchmuty, 2 ries Paxton, Benjamin 1) Daniel Leonard, William

Jonathan Se H
Act to Prevent the Ren::I l e Quincy, anq el (Hollowell), Robert

o . uel Fj :
tlt:fé- but not the At to Conﬁ::at? :‘]:am Persons , , . (ofF;tc}:;. 1bid., 22-33. The
$ ... (of 1799). Ibid., 16-2¢ ¢ Estates of Certai 778) was repealed in

e the preceding note,

n Notorioys Conspira~
% Ba

iley, Attorneys .
(1907). 5 and Their Admissipy, 0 the Bar of 3
Wsachusetts 1qff,

6

The Impact of the Revolution

Admission of Attorneys, it was provided that “no person shall be
admitted an attorney in any Court in this Commonwealth, unless
he is . . . well affected to the constitution and government of this
Commonwealth.”®
The state of New York, on October g, 1779, passed an act
requiring all attorneys, solicitors, and counselors at law to produce
AMAARS ey ’ ; i P
upon demand certificates or other evidence “of their attachment
to the liberties and independence of America,” under penalty of
permanent suspension from practice. This particular act also re-
voked all licenses to practice law issued prior to April 21, 1777,
subject to restoration under the condition that the lawyer could
ive a jury satisfactory proof that he had “conducted himself as a
jury 5 ;
good and zealous friend to the American cause.”"* On November
20, 1781, a further statute was enacted providing for the admin-
istration of a test or loyalty oath, and forbidding all members of
the legal profession who refused to take this oath to pursue the
practice of law.'* These stringent provisions, which admitted of
much unfair abuse, remained in full force until April 6, 1786."
It has been estimated that in Massachusetts alone at least seven-
teen prominent lawyers, not counting judges, permanently fled
the country: Jonathan Sewall, Timothy Ruggles, Benjamin Kent,
Samuel Kent, Samuel Fitch, Jeremiah Dummer Rogers, Benjamin
Gridley, Samuel Quincy, Andrew Cazneau (or Cazeneau), Samuel
Sewall, Abel Willard, James Putnam, Samuel Porter, Daniel Leon-
ard,"* Pelham Winslow, Jonathan A dams, Sampson Salter Blowers,
S )10 Act of 1785, chap. 23, sec. 1; The General Laws of Massachusetts 199
1823).
111 Laws of the State of New York Passed at the Sessions of the Legislature
155-57 (Reprinted by the Secretary of State, 1886). In March, 1785, an unsuccess-
“l, attempt was made by some people to procure a repeal of this harsh act, at least
3 It affected certain highly respected members of the profession. “[Mlany men
of talent were thereby excluded from the profession to which they haf:l been
F@ucft'adv and which constituted their dependence for the support of their fam-
ilies.” Van Schaack, The Life of Peter Van Schaack 402 (1842).
121 Laws of the State of New York 420-21 (1886).
g f—ﬂ_b‘r of the State of New York 237 (1886).
f“ See, in general, 1 Parrington, Main Currents in American Tb?ﬂgh“ The
Colonial Mind 206-13 (1927). Vernon L. Parrington has selected Daniel Lecinard
8 the most representative Tory lawyer, calling him “probably the most finished

p;ose writer, certainly one of the most cultured minds, among the notable group
. ¥ L.
of American Loyalists.” Under the pen name of “Massachusettensis, Leonard

7




THE RISE OF THE LEGAL PROFESSION

and Rufus Chandler." Several other lawyers, among them Joseph
Howley and John Worthington, assumed a position of neutrali

in the general conflict and gave up the practice of law. William
Sullivan described this situation vividly though not always ac-
curately:*® “There were then [at the outbreak of the Revolution]
in the whole Province [of Massachusetts} thirty-six barristers'” and
twelve attorneys,® practicing in the superior court. These, in
common with other persons, were driven to the necessity of decid-

publishgd a series of weekly letters running from December 12, 1774, to April 3,
1775, H'IS letters, which may be taken as the fina] statement of the Tory position,
argued in a Hobbesian vein for the need of a Strong central government and the
undesirability of revolution. John Adams, who wrote replies under the pen
name “Novanglus,” rejected Leonard’s position. Leonard was subsequently forced
to withdraw to Halifay,

neys in the colony . .., signed the adq : 1
sl diitey aat s gne ress to Governor Hutchinson, 30 May 1774;

t0 Governor Gage, as late as 14 October 1 Plymouth
colony was the stronghold of the loyalists » e LA RS Ly
Bar in Colony and Pf: € loyalists.” Quoted in Grinnell, “The Bench and

vince, 1630-17+6.” & ) =
setts 181-82 (Hart ed,, 1928), 7% 2 Commomaedsh (o Maswois

18
address ﬁ; ‘:dl‘.i'm;‘f the Members of the Bar of Suffolk, Mgss. 39 (1825). This
i the 1v¢?re 1; March, 1824, at the “stareq meeting” of the Suffolk bar.
at time there Were &Ct‘ually in M h :
whose . 5 assachusetts forty-four barristers
names can still be ascertained, Of these, thlve practiced in Boston (Suf-

N e oo S oy oy B e i

al B wers; five in Essex—John

; : 2 1am Pynchg d i

ent; three in Bristol-Robert Treat Paine, Danieln,l.?:onﬁth:;ugl g:l::fle:l
—James Hovey :lnd Pelhan.x Winslow; three in 5 gl

Moses Bliss, Jonathan Bliss, and Tobn i;;" Abel Willard; three i Springfield—

Cambridge-—Francis

Hopkins and David
Hawley), Concord (Daniel Bliss -

3 Northampton (Joseph

(Jeremiah D. Rogers), Taun - 2hub Bourne), Littleton
og ton (

Strong), Hardwick (Danie] Oliver), Charleston o Amherst (Simeon

(Oakes Augier), Brookfield (Joshua Upham) (Tho_mas Danford),
18 There were at :

the time, namely, Josiah Quincy, Theodore Sed ﬂtt'omm (none barristers} at

Gorham: Samuel Sewall, Edward Pope, Timorhy ansfield, David

pard Winslow, Jr., Woodbridge Litcle, Janme: Bougipenedon, John sp

Bradish, and Elijah Williams. % David po

The Impact of the Revolution

ake the
ing, whether they would adhere to the royal ca?se, 0i1;st0 e
fea;'ful chance of assisting to rescue;¥ the COleiy all:(rlnas rebE]Fl)ious
1 mmon effort, to be tre
sors, and on failure of the co - ; g
sub',ects Of those who took the side of their country, szxte; Rpe
vi\rf}:d the Revolution. . .. Thirteen'® of . .. [th.e others] wer tmi,f e
ists, and left the country. . . . Some who remained gvc:;: nf?;lcts l;ad
. ] .
far,as they could be, consistently with safety. h : t;lscj ey
the Revolution on the members of the [Massacd ?se ttor;leys o
1 i barristers, and four a 5
list of 1779 comprised only ten fepom
the whole state; who were such before t}ile Rex;ol;l(:)ng ‘.ms b
0o, the profes
In each of the other states, too, « :
i nce, was
crippled by the loss of the loyalists. Connecticut, for instance,

| deprived of the services of Amos Botsford, Joshua Chandler,

Feyler Dibblee, Thomas Fitch, Nathan Frink, and ]:;lred E;g};iﬂ;
St.; Georgia lost several members of thefbg; ;:éoen(g: ;a ]::11:, A

tokes. Maryland saw the retirement o . -
?)ulany, aifg’ Charles Gordon. Nc“:r Jersey, there m;lllgnprf;?lln
nent lawyers were Tories, lost Ozias Ansley, Sc??lcll P gt
Brown Lawrence, David Ogden, Henry Waddell, ral), Wil-
Smyth, Cortlandt Skinner (the last royal attorney gene George
liam Franklin, and William Taylor. Edmm}d F? nnm;gl’le Nor%h
Hooper, and Henry Eustace McCu]_lC_'Ch s rrilcllrew Allen
Carolina bar. Pennsylvania lost William Auel:i, Christian Huckj
Isaac Allen, Miers Fisher, Joseph Galloway, and Chr

; the text
19 The actual count is at least seventeen, and possibly more. See
above. ished
20 The “anti-Revolutionary bar” of Mmac}msmizidl?:‘: g(:):tl‘i‘:.ué::ada‘
the admiralty and common law courts of New Brunsw B o o judges.
and the Bermudas with many of their most distinguis ermd“;l}l’ B s e
William Smith, the Chief Justice of New York (1763 )i;:ward Winslow, Ward
in Canada (1786-93). Daniel Bliss, Joskiny S Putnam were appointed
Chipman, Jonathan Sewall, Jonathan Bliss, and Jamesd Sampson Salter Blowers
to the bench in New Brunswick; Foster Hutchinson an b cal‘l:r)le king’s counsel in
were on the bench in Nova Scotia. William Hl_lt‘:hms-o 5 .c[)anjel Leonard, Chief
the Bahamas; Samuel Quincy, king’s attorney in Antigua; eneral of Nova Scotia.
ik o g g TS R S TR Y e
For details, see, generally, Sabine, T'he American Loya Whiton. andl thet eom:
Sabine believes that the majority of the lawyers were emengs;s not supported
paratively few lawyers adhered to the crown. This stat beibas of the Dotk
by the facts: the record shows that many of thﬁ e;fmdln:nmt
and bar were loyalists, although by no means all o '

9




THE RISE OF THE LEGAL PROFESSION
New York, which
any of the other st
and legal talents of

probably had a larger portion of Tories t!lan
ates, was deprived of the professional services

Thomas Barcley, Crean Brush, Benjamin Hil-
ton, John Tabor Kempe, Benjamin Kissam, George Duncan Lud-
low, Lindley Murray, Isaac Ogden, William Smith, Jr., and Peter
Van Schaack 2t

As a matter of fact, so many lawyers in New York were un-
able to meet the

“loyalty test” required in 1779 that the bar of the
state Supreme Court had almost ceased to exist. The only lawyers
still practicing before that court in 1779 were John Bay, Egbert
Benson, John Sloss Hobart, John Iay, John Lansing, John Mc-
Kesson, John Strang, Peter W Yates, and Robert Yates. Hence,
‘tPe same year, during the April term, a rule of court was made
that any f‘&ttorney of the respective inferior Courts of Common

leas who is of Goog Moral Character and who shall on due Exam-

of colonial New York,
s however, in April, 1786.
“dl;us readmission, Peter Van
. °F than to Practicing law.,
u of Judicatyye of the State of New York,
Only Leonarg Gansevoort S
Smenns VOOrt, Sr., and James .
passed the examination l‘tq':iu;d o %nmm wﬂf?:;‘i‘?ﬁ;:;l;eauccessfﬁl[}.
. + ames (G, l‘ivin a urt, while
Ingston another chance, the Sy Svon failed, I order to give Liv-
* Meigs, The Life of C‘bpmne Court extended ¢h; ey

arles Jared Ingersq)) :oﬁ(urssqr;l;e for another term.

10
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: d
: tthew Robinson, an
ton, James Honeyman, Robert Ll.ghtf ootf,1 Ma.ve d of the services of
William B. Simpson. South Carolina was ePri? erton Leigh, John
Villi rego - 4
Thomas Knox Gordon, W 11113111 'G giYs E, while John Ran-
Savage, James Simpson, and William Wragg, st e
dolph, John Warden, and other remarkable menur fraction of the
Virginia bar. This brief list contains only a small & ement
s ho, finding themselves in disagre
profession’s members who, R re lost to the Amer-
with the political aims of the revolutionists, we it io e
ican bar. It would not be extravagant to esumat;jn left the coun-
lawyers®® and another 200 lawyers of lesser stan gfcyul'th of the
try or retired from active practice. Perha})1§ 'Onf “refugees” on
former colonial legal profession k?ecamc Po m;aout “Jeft 2 huge
account of the Revolution which, it Waft_ {Jomt:rs -
gap in what had become a great.bOdY R Y : p on was further
The position of the American legal Pm}f.SSl economic dis-
compromised by the widespread an.d far—re:AfC lig‘gv ed in the wake
location, often bordering on depression, that fo republic the econ-
of the Revolution. In some parts of the young 0? the population
omy was in a chaotic state, and lﬂfg‘f bEg el-“}sl the results of the
were restless and frequently disappointed w11t [in 1788],” Jere-
war. “[T]he time I commenced the study O,f N de ?ressiOn and
mizh Mason remarked, “was a period of mter}se t}I:e case after
poverty throughout the country.”=* Asis s0 0 t:r:horou ghly dis-
4 protracted conflict, business in certain areas Wc?st ill, while unem-
rupted, and for a while even at a complete Starllessne;s The British
ployment and poverty added to the g:cr_leral restle in effect cut off
Navigation Acts as well as the prohibitory dutlt}zes and enormous
the once profitable West Indian trade. High P_“n further jeopar-
public debts necessitating conﬁscatory taxathThc paper money
dized the country’s already strained economy. - many instances
issued by the government was worthless, and in ined
i d been tra
% Since the majority of the better South Carolina 1a‘e‘gemdh: strong attach-
in the Inns of Court in London, where some of them devf tﬁem so-called South
Ment to the crown, it must be assumed that many “‘"“’h: active practice of law.
Carolina Templars left the country or withdrew from ¢ Sabine, “were nearly all
% “The giants of the law,” according 1”0( Léore)nzo 3
loyalists,” ¢ Sabine, American Loyalists 5253 (1847)- imes 174 (1953)-
27 Pound, The Lawyer from Antiquity to Modern Times 174
* Clark, Memoir of Jeremiah Mason 17 (1917).
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THE RISE OF THE LEGAL PROFESSION

people simply refused to accept it. A paralyzing inability and in
many instances a deliberate unwillingness to pay debts soon set in.
The new federal government owed its soldiers large sums of
money. People.with real property were land-poor, while those
who had organized businesses were cither unable or unwilling to
meet their obligations. Loyalists or Tories, under the terms of the
peace treaty, were reclaiming their estates, despite confiscatory
legislation which frequently was ignored by the courts.?® “[I]f we
look through the different counties throughout the Common-
wealth [of Massachusetts], we shall find that the troubles of the
%)ﬁople.afl,fgopﬂnmpaﬂy from debts enormously swelled by tedious
AW suits.” Jefferson estimated that Virginia alone owed several

million dollars to British me

. rchants. During the war, of course,
Payment to Englishmen had been suspended by law, but the peace

treaty contained a clause providing th:
' ding that bona fide debts could be
Eo!l?qed‘ Popular feeling ran high on this issue, especially since the
ritish claims threatened to

” bsorb 3
British merchants before thea corb what little wealth was left.

with credit, and the colonial pla .
had made it a practice to wipg oz':e B e frenuently

often without bother;

i Put in an appearance j 5
1¢an courts to press their clajm ppearance in the Amer

The prolon .

d rural 3 :
counties of Vil‘g'lgrfia soon a(flfg-rmon which struck the eastern

1800 continued f b "
years to wear away what ljtt], , or about thirty
tion, This depresm?;n, which :VI;:OsPenty Was left after the Revolu-
2, de

alt thietilevias especially acute gt the close of the

War of 18
W Id 11 th ra blow from which it never full
cred. 't precipitated a major exodus of it

West. By 1830, it has been est;
West. By 1830, estimate
mn Virginia and Maryland around i’hilmtti.:;a
cl:omed the Alleghenies in search of greater o
acflme of the prosperity in the two Carol; cam
ter the opening of the Southwest 2t During th: nge’what g
29 See, for instance, Ware v. Hylton, 3US. (2 Dall,) ik depres_

80 Austin (Honestus), Obs . 158 (1796)
] ervations 3y X
6 (1786). See note 55, Chapter I, ey on the Pem:c:om Practice of the Law

of the century had
PPortunities. The de-
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sion of great severity struck South Carolina. The expansion of
cotton culture into the more fertile virgin lands of the Southwest
brought on a sharp decline in cotton prices. The merchants and
shipowners of Charleston, South Carolina, soon began to feel
the competition from Savannah, Georgia, and the river ports of
Alabama, Mississippi, and New Orleans. This depression, equal in
severity to the one which had laid waste to South Carolina at the
close of the Revolution, caused widespread distress as well as a
major migration from the coastal areas.**

The general post-Revolutionary economic depression in the
North was probably at its worst in the year 1785. The states had
stopped issuing paper money for a short time, but this measure
did not add any stability to the old notes. Money grew extremely
scarce at a time when a real extension of credit was sorely needed
to start up the national economy. Although commerce began to
revive somewhat in 1786, it still suffered much from the com-
mercial rivalry between the several states. In western Massachusetts
the discontent arising from these economic conditions led to an
organized uprising—known as Shays’ Rebellion—which was direct-
ed against taxes and the collection of debts, and against the unpop-
ular courts and lawyers who also came under strong attack in the
so-called Whiskey Insurrection which in 1794 broke out in west-
ern Pennsylvania over the enforcement of a federal excise tax on
domestic spirits. “The circumstances of the country,” William
Sullivan deplored, “from the peace of 1783, to the adoption of
the Federal Constitution, were exceedingly oppressive. In such
times, professional agency hasa very direct relation to real or imag-
inary evils. This vice of the times, or the unwelcome operations of
government, are referred to those whose duty it is to aid, in co-
ercing the performance of contracts, or in furnishing a legal rem-
edy for wrongs. Our profession was most reproachfully assailed.”ss
The antirent riots in New York (1839—46) likewise demonstrated
the general unpopularity of the legal profession and of the courts.
While much of the widespread dissatisfaction with the early courts

81 Taylor, Cavalier and Yankee 155 (1961).

82 Craven, “The Rural Depression, 1800-1832,” The Coming of the Civil
War 59 (1942).
33 Address 48 (1825).
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THE RISE OF THE LEGAL PROFESSION

(and the lawyers) stemmed from the charges that they were “un-

d T 1934 3
emocratic,™* there were also many and, indeed, often well-

de&;rvcd comp_laints about the slowness with which these courts
pertormed their duties. In time these complaints and charges

effected extensive and far-reaching alterations or reforms in the

judicial system of several states.

d fIt FHHISE Mot be overlooked, however, that since colonial days
and far mto the nineteenth century (and beyond) there has always

exi ; :
alsl(s)t(l;(: e tenm?n not only between creditor and debtor but
tween predommantly “creditor areas” and “debtor areas”

in thi :
& ds i ObV“?“SIYa the lawyer was most unpopular, not to
Y Cespised, in the “debtor areas,” while in the “creditor areas”

:fi ‘;::S{) if not always respected, at least welcomed. Debtors, as
Hogmiy echcte.d, found the obvious symbols of all their calami-

: : Wyers and the courts through which their
crcd;]tors moved in on them, Hence, many eﬁ'orgs were made,
\sually supported by shortsj

to close the courts by for ghted (and short-lived) legislative acts,

“Why should the compmum g 17 ©Ut the “abominable” lawyer.

mimunj 3 . .
endeavoung in some o hampered with such evils without

mann 5
¢f to remedy them,” queried a con-

tem &
Yersl]m;guga:nhgi? flt:se;:uc‘t?;h Y should any of this ‘order [of law-
titioners of the e Ve measures with impunity? As prac-

: they to be i ivi
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The Impact of the Revolution

on which the debtor slept, the last potato in his cellar, and the only
cow or pig in his barn to satisfy the execut_ion. There was no hon_‘le—
stead exemption. Property at the execution sale brought nothing
approaching its real value, and the debtor cou'ld only look on in
despair while the sheriff sold the house over his head and the last
mouthful of his provisions for the winter at a ﬁft_h of their real
value, knowing at the end that he would be turned into the streets
with his family. People then were more stern and uncompromising
in asserting their legal rights than they are now, al'.ld if the proceeds
of the sale did not bring the amount of the execution and costs, the
debtor was straightway carried off to jail and kept there as long
as his creditors would pay his board, or until the debt was dis-
charged, or friends came to his relief. The prison records of Wor-
cester County in Massachusetts for the years from 1784 to 1786
show that in 1784 seven persons were jailed for debt and four for
all other offenses; in 1785, eighty-six for debt, six for nonpayment
of taxes, and eleven for all other offenses; and in 1786, eighty for
debt, four for nonpayment of taxes, and four for all other of-
fenses.3?

Hence it is only natural that, in keeping with the popular
tendency to confound cause and effect, the lawyers s!}ould_ be
singled out as the real villains. The chief law business of th%s period,
it will be noted, was the collection of debt, foreclosure, msolv?n—
cies, and recovery of property, not to mention the tedious drafting
of deeds, titles, and other legal documents, the rccorc.hng of these
instruments, contract negotiations, formalities attending the pay-
ment of taxes, and the many (and at times unpleasa'nt_) deah_ngs
with embittered tenants—a type of professional activity which,
aside from attracting inferior, unscrupulous and cantankerous men,
has always been unpopular with the public at large. To make mat-
ters worse, not a few lawyers who acted as land agents often in-
dulged in sharp practices bordering on dishonesty. Whenever the
common man came into contact with the law, the lavfr courts, t.he
officers of the court, or the legal profession, whether this contact in-
volved a dispute over a personal note, a squabble over farm bound-
aries, a tax collection, or a sheriff’s sale, his experience was not

87 Smith, “Features of Shays’ Rebellion,” reprinted in 5 William and Mary
Quarterly (3rd series) 77, 82 (1948).
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THE RISE OF THE LEGAL PROFESSION

likely to be a happy one. For he often got less satisfaction from this

;nc'ounter than h.e l.lad anticipated. Dependent upon the law but
baslcally antagonstic to the alleged pretensions of the lawyers, he
ccame greatly exasperated at “the slow trials, heavy costs . . .,

i?glilsem isuses of justice,” and the often disappointing outcome
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tion against the adoption of the New York state Constitution. “Of
the men who framed the monarchical, tyrannical, diabolical system
of slavery, the New Constitution, one half were lawyers. Of the
men who represented, or rather misrepresented this city and
county in the late convention of this state, to whose wicked arts
we may chiefly attribute the adoption of the abominable system,
seven out of nine were lawyers.”*?

The fact that in certain sections of the country only lawyers
on the whole seemed to be busy and, occasionally, even prosperous,
while nearly everyone else was idle or in dire economic straits,
added to the general distrust and dislike of the legal profession.
It was not always realized that lawyers invariably have to do a
great many “cleanup jobs” during and immediately after an eco-
nomic depression. This sort of business comes to some lawyers
when other men are conspicuously not busy and not profiteering.
“After the war . .. [t]he [legal] profession was called into the most
active business. . . . [T]he claims of real property opened at once a
large field.””*s Since the lawyers as a rule would do nothing without
a retainer, they soon waxed relatively wealthy. The “order [of
lawyers] are daily growing rich,” one contemporary observer
lamented, “while the community in general are as rapidly becom-
Ing impoverished.”** This prosperity, it goes without saying,
marked them as fit subjects for the discontented and jealous to
vent their anger on. The lawyers “were denounced as banditti, as
blood-suckers, as pick-pockets, as wind-bags, as smooth-tongued
rogues.. .. The mere sight of a lawyer . . . was enough to call forth
an oath.”** Authors dealing with the economic and social condi-
tifms of the times agreed that there existed a violent universal preju-
dice against the legal profession as a class or “order.” Lawyers were
called “plants that will grow in any soil that is cultivated by the
hands of others”—men who derive their fortunes from the mis-
fortunes of people and “amass more wealth without labour, than
the most opulent farmer, with all his toils. . . . What a pity that our

~ *2March 4, 1789. See also Fox, “New York Becomes a Democracy,” 6
History of the State of New York 6-7 (Flick ed., 1934).
#3Kent, Address by James Kent before the Law Association of the City
of New York (1836) 2 (1889, reprint).
4 Austin (Honestus), Observations 6 (1786).
45 1 McMaster, History of the People of the United States 302 (1927).
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grinding the faces of the poor, that they grew rich while Fheir
neighbors approached beggary, and that their fees were exorbitant
and their numbers too great.”* The farmers of Vermont resolved
that all “attorneys whose eternal gabble, / Confounds the nexpe-
rienced rabble” (as one contemporary “poet” put it?2) should
be expelled from the courts, and all debts canceled.”® A newspaper
called upon all lawyers to have a care, and lawyers on the whole
were referred to as outright nuisances. Cries went up, “kill the
lawyer,” but Chittenden, the governor of Vermont, retorted that
while this might be desirable, it would be but a temporary cure 11
that it would not and could not remove the real cause of the gen-

eral distress.®*
Proposals to restrain, suppress, and even to abolish the legal

profession throughout the young republic were also voiced by
private persons. Benjamin Austin, who wrote under the nomt c'z'e
plume of Honestus, in 1786 maintained that all contemporary evils
besetting the people could be traced back to the lawyers.*® Hence,

51 1 McMaster, History 344 (1927).
52 Ibid., 349n.
53 The same “poet” wrote in 1786:
These lawyers from the courts expel,
Cancel our debts and all is well—
But should they finally neglect
To take the measures we direct,
Still fond of their own power and wisdom,
We'll find effectual means to twist “em.
Vermont Gazette, February 28 and March 6, 1786; Vermont Journal, March 24,
1786, quoted in 1 McMaster, History 349n. (1927).

54 Ibid., 350. Jack Cade’s henchman, Dick the Butcher, likewise had sug-
gested: “The first thing we do, let’s kill all the lawyers.”

55 See also 1 Amory, James Sullivan 188 (1859). Benjamin Austin’s (1752~
1820) article originally appeared under the title of Observations on the Pernicious
Practice of the Law as Published Occasionally in the Independent Chronicle.
See note 30, Chapter I, above. This article was printed in several installments in the
Boston Independent Chronicle between March g and June 15, 1786. A digest was
then made of it and published as Observations on the Pernicious Practice of the
Law (in 1786). A second edition was published in 1819.

Needless to say, the denunciations and proposals of Austin were at once
assailed by the lawyers, and he was accused of fomenting Shays’ Rebellion, which
broke out in 1786. Resentful of these charges, he became even more extreme in his
expressions and proposals. His views were well received by the masses in Boston
as well as elsewhere. John Quincy Adams describes a town meeting in Boston
attended by about seven hundred of Austin’s followers “who looked as if they
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attorney or not,” and that boards of referees manned by laymen
should take the place of courts of law.® In 1801, Austin also at-
tacked the very idea of federal courts, remarking that these courts
tended to increase the number of lawyers “in tenfold proportion to
other professions. . . . [I]n time,” he contended, “the country
would be . . . overrun by this ‘order’ as Egypt with Mamelukes.”®*
Austin’s sweeping denunciations of the whole legal profes-
sion, which numbered among its ranks some of the most honorable,
patriotic, and public-spirited men of the state, were deeply resented
by several of the most prominent lawyers in Boston. Over the
signatures of “Lawyer,” “Laelius,” and “Democraticus,” they
strongly defended the existing system. James Sullivan, in reply to
Auwstin’s attacks, wrote a series of three articles, signed “Zenas,” in
which he not only reviewed the history of the legal profession in
other times and countries, but also vindicated the importance of
the profession to the maintenance of society and the preservation
of private rights.®® John Quincy Adams, in 1787, observed in his
Diary that the legal profession of Massachusetts was laboring
“under the heavy weight of public indignation,” and that it was
“upbraided as the original cause of all the evils” which beset the
Commonwealth: “When the legislature has been publicly exhorted
by a popular writer [Benjamin Austin] to abolish it entirely, and
when the mere title of lawyer is sufficient to deprive a man of the
public confidence, it should seem this profession would afford but a
poor subject for panegyric.” But Adams consoled himself with the
thought that the future of the legal profession will “not be de-
termined by the short-lived frenzy of an inconsiderate multitude,
nor by the artful misrepresentations of an insidious writer.”®® In
another place Adams lamented: “The popular odium which has
ban excited against the practitioners in this Commonwealth pre-
‘:3115 to so great a degree that the most innocent and irreproachable
life cannot guard a lawyer against the hatred of his fellow citizens.

The very despicable writings of Honestus were just calculated to
2 Ibid., 23-24.
93 1bid., 5£.,23, 25, and passim.
 Quoted in Warren, History of the American Bar 253 (1911).
% 1 Amory, James Sullivan 189 (1859).

% “Diary of John Quincy Adams,” 16 Proceedings of the Massachusetts

Historical Society (2nd series) 291, 343 (1902).
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sion was the spirit of individualism, egalitarianism, and *s;c.lf-m}ﬂ}—
ciency which the recent Revolution had engcr}dercd. This spirit,
among other things, manifested itself in a growing popular resent-
ment toward all aristocracies and, especially, toward the aristo-
cratic (and haughty) tendencies displayed by some lc_adcrs of
both bench and bar. In New York, for instance, practically all
the prominent lawyers and judges were conspicuous .:md even
offensive by their artistocratic bearing. Alexander Hamilton’s d_c-
scription of the people as “the great beast,” and Gouverneur Morris’
view (which was shared by John Jay) that “there never was and
never will be a civilized society without an aristocracy,” were
widely known and profoundly resented.®* Rufus King, very much
to the amusement of the populace, “had the manner as well as the
mental outlook of the old ruling class, preserving its formal cour-
tesy and, long after it had generally disappeared, the old costume
of prestige and dignity, silk stockings and silver buckles, small
clothes and lace.”** Chancellor James Kent throughout his life
fought against universal suffrage. In this he had the full support of
Chief Justice Ambrose Spencer, William W. Van Ness, and Jonas
Pl_att- “Old Tory lawyers in the city [of New York], men like
Richard Harison, Josiah Ogden Hoffman and Cadwallader D.
C‘)ldffn, found the principles of Hamilton and Jay the best now
practicable, and were welcomed to the party by conservative

S1n the profession—Col. Robert Troup, now a powerful land
agent 1n the Genesee country and one who did ‘not admire the. ..

fepublican system’; Col. Richard Varick, the high-toned austere
mayor of New York for
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B » :
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$21bid., 6,

%8 Ibid., 234,
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The wides

pread and popular aversion to the legal lpI‘OfCSSlOI}
assumed a variety of forms in the several states. During Shays
Rebellion® in 1786 people actually demanded that all mferltll{r
courts and all lawyers be entirely eliminated.*® One Job Shattuc E
at the head of an ‘armed band of malcontents, took possession 0
in Worcester, Massachusetts, and sent a threaten-
Ing message to the judges declaring that “it is in the sense of the

people that the courts should not sit.”®” In Vermont and New
ampshire vociferoys demands were

profession completely, or at least to reduce the number of lawyers
and, incidentally, to cut down substantially the usual legal fees.

In Vermont, where the general populace was particularly vehe-

ment in its actions and denouncements, courthouses were set
afire.® In New Ham

pshire some people even advanced the rldfC“'
lous proposition that all courts be abolished, The Vermont 16815]’“‘;
ture arrogated to itself the right to set aside or modify “unpopu[ars 9
court decisions, or gtant new trials over the heads of the courts.
In New Je

rsey debtors najled up the doors of the courthouses, and
Irate mobs attacked lawyers on the streets. In Rutland and Windsor
(mh\;tlll‘}mnt) COurt sessions were broken up by Regulators who
rushed ing,

Rhode Isl0 s Stnon bmndiShiﬂg muskets and swords. In

and lawyers were compelled b
penalty of disharmene toaccep o

One Comments;
but the firmness of the

nder foot by the unprincipled
can Review 410 (1829),
57 Ibid. See 1a . T1OTY 306300 (1929),

setts (1810) ;' Scmll:: Bi"::l;:inzt; —‘:f: History of the Insurrection in Massachu-
L - . 3 e T
that the hasu: defzbi:?r v Re?”?’ 376 (1823). The same article also remarks
for a permanent and hdwd:::]“?l:}ary g fiuf t0 “the want of 2 provision
biliy in the sdministratigy of justice, f3gg T T in tarn, caused 4 great insta-
% : ; .
i 1 nc},t(;l:] £ Vif_lgs. 8ANSt Justice Samuel Chase are also
sonian position, s €s 0 Irginia, d'leuspokemnm of the extreme Jeffer-
Court should dare, A5 THEY 15 ollows; « " ﬁdﬂ]e Judges of the Supreme

dghe ot d‘:glate 0 act of Congress

! Senate ¢ Ouse of Representatives
however huInCSt Or sincere they may hw:‘:)“e::*ia‘he::, fo.r Living su::h opinior:;s,
of Jobn Quincy Adams 322 (Adams ed, 1874). them.” 1 Memoirs
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f debts in paper
aprevious act providing for CUmPUI_St(:IL;);OI;Z{Egem % :
money had been declared unconsti fully bear out Timothy

All these deplorable .1nc1dcnts ully recently begun, in-
Dwight's observation that “in a state of sgjcw;yd ok ol
fluence is chiefly gained by those, who bre lir)lr Such men make
in almost all instances are the ar.dent and dustIlO tg e St
bold pretenses to qualities Wth'h they do triog of course, and
everywhere about liberty, and rights; are pa . ditood
jealous of the encroachments of those in PO-Wti s i e
cessantly, the importance of p.llbllC ccon-Oin]z i%}T;::gri[Y of those,
and honorable public expenditure, arr:u.grcli t of thiie. iR 1
whose wisdom is undisputed, and the wisdom

. History 331-41,
% Trevett v. Weeden (1786). See, in general, }I‘-Mc;:ai:i?e as follows: At
especially at 332 and 338-39 (1927). The facts Ofrt i efused to accept at par
Newpﬂr}, Rhode Island, a butcher named John W eef\en'll:revel't, tendered for the
value the paper money which one of his customers, John i Weeden under the
purchase of some meat. Trevett brought an action la & eriod which compgllﬂd
Bank Act, one of the numerous legal tender acts of t ;Eep This Act also provided
People to accept the paper money of the state at par “"_t g days, that there
that any violation of its provisions should be tried .w1e < oo 850 chat. the
should be no jury, that three judges should constitut o iy
Judges’ decision should be final. A heavy penalty was i subject to recall by the
accept this money. Since in Rhode Island the judges }‘:eAct would be rigorously
Assembly, there was every reason to believe that the FE g i acmall}'k“
enforced by the courts. The contest between Trevett a(;l A “anti-papef’“_‘ oney’
contest between the “pro-paper-money” farmers anl_Weeden had as hjs'laW-
Merchants, Fach side was represented by able counse R pmmant
yers Henry Marchant and James Mitchell 'Vﬂr““m’ rwse d by this case was Im-
lwyers in Rhode Island. The general excitement aIOUed with great animosity.
Mense, and the arguments on both sides were conduct: far 35 to denounce the
the heat of the trial two of the judges actually “""nt_si of the Supreme Court
< from the bench. David Howell, an Associate ]“?“i‘; " of the court, declaring
of Rhode Islang (from 1786 to 1787), delivered the OP’,‘; This was one of the ﬁl'St
the Bank Act unconstitutional and, hence, null and_VOE éiction over the constitu-
% in which an American state court assumed It?n;ﬁembly, dismayed by t]:l::
tionality of ap 4y passed by the state legislature. The the reason for the fact 5
cision, cited the Judges to appear before it sl evg £ this State to be uncoﬂmis
they had “adjudged an act of the supreme legislature ‘:I that “the said judgment is
tutiona] anq absolutely void.” The Assembly also state Jegislative power thereo ie
UNprecedented jn this State, and may tend to abolish the hog laid down the pn!ll(:[l[i;
€ defense of the court was made by David Howell, w d that the right to tria bly
€ judges were not accountable to the Assembly, i ht which the Assem h}e’
jury, denied under the Bank Act, was a fundamental 1-1gatl}" contributed to T
could not abolish, This incident, it will be ﬂoteg' Py
blishment of 4, independent judiciary in Rhode
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tcgrity cannot be questioned; and profess, universally, the very
principles and feelings, of him with whom they are conversing.

ese things, uttered everywhere with peremptory confidence,
and ardent phraseolo ; are ultimately believed by most men in
such a state of society,”?!

Massachusetts, which on the eve of the Revolution could
boast pf one of the most outstanding and best organized bars in
Amerlc.a, also seems to have become extremely hostile to the legal
profession. In 1785% and again in 1786 acts were passed by the
Gepeml Court (the legislature) to the effect that parties to a liti-
gaton were to be permitted to plead their own cases in court. Also,
no litigant was to employ more than two lawyers at one time.
Sllbsef{uently a statute was enacted authorizing parties to appoint

d to the practice of law. In 1790 the
General Court Proposed a thorough investigation of the “present
d its professors.” As early as 1786 the town of

g chusetts, passed a resolye “to crush” or, at least,
wh " that order of Gentlemen denominated Lawyers . . .
0se . . . conduct ap

PEArs . ... to tend rather to the destruction
Commonwealth.”* The town of
that it f the uni-

versally prevail; : . was aware of the
LH § complaints against the lawyers. It decreed that
were guilty of g “pani . AVAZANt exactions” the lawyers
Pernicious” and “unconstitutional” conduct.

s mplaints made by John Adams
o £ :
VEITUN With g o of sharpers and pettifoggers:

CTY OUt. The town hag bm this town, till the

1 used as a proverb in
owing to the multiplicj £ . as Brainm_! Thi ¥ e .
| hope wider and \r:ride?.’”oz Retufl 038;8. <. But peo his multiplicity is

le’ .
bi orks of Jobm 134?- S eyes begin to open, and
1087aphy of Joby Adems &

% “Diary of John Out
Episodes of Massq 2 Quincy A4

90-91 (1850); 1 The
6-37 (Butterfield ed.,

» 1 o
chusetts History 3;‘,“? ,8;;';'. s 3430, (1902), Adams, Three
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tin’s widely circulated writings,” instructed its representatives in
the Massachusetts General Court to initiate legislation for the re-
straint of the legal profession, and, if necessary, “to endeavor that
the order of Lawyers be totally abolished; an alternative preferable
to their continuing in their present mode.”*® In almost every coun-
try town in Massachusetts and, for that matter, throughout New
England, a knowledge of the law was held to be the best reason
in the world why a candidate should be refused public office or
membership in the state legislature.”” Benjamin Austin bluntly pro-
claimed that “[e]very one seems to be convinced, that if this ‘farder’
[of lawyers] . . . are permitted to go on in their career, without
some check from the Legislature, . . . the ruin of the Common-
wealth is inevitable,”?8

In Pennsylvania several statutes were passed to repress not
only the legal profession but also the common law of England, in-
cluding the existing system of courts. These statutes pmfridcd for
lay referees in place of trained lawyer-judges,® and for trials with-
out intervention by counsel. Parties were to file informally a state-
ment in court, and the adversary’s rejoinder was likewise to be
informal. In 1803 and 1804 the Pennsylvania legislature was
swamped with petitions calling for radical reforms. The people. of
Lancaster County, for instance, complained “that a great portion
of the time employed in the courts of quarter sessions are spent in
the frivolous disputes of contentious people, to the prevention of a
decision in civil actions.” % Governor Thomas McKean, a sensible
man, warned the legislature against these popular demands. Ad-
dressing the Assembly on December g, 1803, he conceded that the
administration of justice in Pennsylvania was somewhat defective
in that 2 Supreme Court manned by only four Justices cou}q not
possibly handle the recent increase in litigation. “The spirit of

95 See notes 55-64, Chapter I, above, and the corresponding text. Aus'tin
(Honestus) constantly refers to the legal profession as the “order,” an expression
that is also used in the instructions which the town of Dedham gave its representa-
tive in the General Court. See below.

8 Quoted in Cohen, The Law: Business or Profession 27 (1924).

7 1 McMaster, History 30z (1927).

98 Observations 3 (1786).

% House Journals, 1803-1804 (Pennsylvania) 16.

100 Ibid,
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litigation,” he concluded, “the ruin of honest suitors, and the
triumph of others equally culpable, can no longer be disingenu-
ously ascribed to the machinations of a profession [scil., the legal
profession].”1! Hjg warnings, however, went unheeded. As a
matter of fact, the situation in Pennsylvania became so threatening
to the professional bar that Charles Jared Ingersoll of Philadelphia
informed his friends that “[a]ll the eminent lawyers [in Philadel-
phia] have their eyes on one city or another, to remove to in case
o_f extremes.” He added that his own father, Jared Ingersoll, a bar-
rister of the Middle Temple and one of the most distinguished

Philadelphia lawyers in an age when the city boasted the finest

I;gai(ti}:nt in the country, planned to transfer his practice to New
ork.

- laDespite this sullen hostility of the general populace toward

of th:;{er? 1 afclas§, fora while the prestige as well as the influence
Fasi £ l? rotession steadily and stealthily increased. Along the
e :;t:i sea ‘;Jard the pronounced espirit de corps manifested by
s °“§ At associations, the strictly supervised and uniform
o gm‘;esgl'osqecnve lawyers, the many measures adopted to
strong s ‘onal standards, and the uniting of the lawyers in
until about I:gla;mns of pettifoggers and rabble rousers, at least
strength in the4f, gavfe o young American bar an unsuspected
effective in the acedo much animadversion and obloquy. Highly
mon mind was%}rla ual conquest of public opinion and the com-
Propaganda which tcl?eni;smnt and clever barrage of self-serving
ascendency of the legal Wyers levied in their own behalf. The

Wt Bestie 3 * s l111_1'(i'1fv':ss1or1 to what De Tocqueville later
vated portion of [Amer; 'ghest political class and the most culti-
erican] society,” to no mean degree was due

learni
to their ! earning was at 5 ;
€ g Propensity for 3d\’crt|smg, ks premium but also

101 1hid,, 382, See :
Brﬂf&fﬂﬂ‘dge 147 (1331). 3150 New]'lns Tbe

102 Mej Life and Writings of Hugh Henry
Meigs, Charles

Jared Ingersol 36 (1897).
gal Mind in Americg 41 (1962).
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During the early days of the Republic a number of individual
lawyers took personal issue with the vicious attacks launched by
Benjamin Austin, William Duane, and others upon the legal pro-
fession, stressing its importance for the preservation of a well-
functioning society as well as for the protection of the rights of
individuals.’® After the year 1820, the American legal profession
rallied in unison to advertise and extoll its nobility, integrity, and
achievements. “A profession so liberal and extended,” David Hoff-
man of Maryland intonated, “so sublime and important [as the
legal profession], should be cultivated by those only who are actu-
ated by principles of the purest, and most refined honour. . . . Mt
should be the ardent desire of its votaries to see its shine unprofaned
by knavery and ignorance, and its retainers not more eminent,
from the importance of their functions, than from the honesty
and skill with which they discharge them. . . . The character of a
lawyer who does justice to his profession, and to the important
station he holds in life, is, indeed, truly excellent and dignified.
He is one, whom early education has imbued with the principles
of probity. . . . He labours not for those alone who can afford the
honorarium, but the widow, the fatherless, and the oppressed are
ever in his mind. No prospect of gain will ever induce him to advise
the pursuit of law against right, or sober judgment; nor will any
man’s greatness be a shield against the justice due to his client.”**
James Kent, in a similar vein, admonished his audience: “Whoever
looks forward to the duties of any great public trust . . . and means
to perform those duties with usefulness and reputation, must have
the essential qualifications of a lawyer. . . . [M]y purpose is . . .
to remind . . . the lawyer, of the gravity of his pursuit, and the
dignity of the trust. . . . Knowledge alone is not sufficient for pure
and lasting fame . . . unless it be regulated by moral principle.
If the . . . lawyer intends to render himself truly useful to mankind,
if he expects to be a blessing and not a scourge to his fellow citi-
zens, he must cherish in his own bosom . . . a firm and animated zeal

104 See note 65, Chapter I, above, and the corresponding text.

105 Hoffman, A Lecture, Introductory to a Course of Lectures, Now De-
livered in the University of Maryland (1823), reprinted in part in Miller, Legal
Mind 84-91, especially at 85-87 (1962). The term “liberal” used here by David
Hoffman denotes a judicious and impartial reasoning backed by vast erudition.

31




THE RISE OF THE LEGAL PROFESSION

for )uStif:e,”lﬂﬁ Five years later, in 1829, Joseph Story reminded
tl}e Eubhc t}Eat a true lawyer always had “a just conception of the
ilgmty i{nd mmportance of his vocation,” and that he would never
ddc!aase it by alow and narrow estimate of its prerequisites or its
gtl.es. et him consider it, not as a mere means of subsistence, an
e 3]1'_0f petty traffic and barter, a little round of manoeuvres and
contrivances. . , . Tl_lc profession has far higher aims and nobler
E‘;l;‘;l);ses. In dthe or_dmary course of business . . . sound learning,
e sog:; - d fidehty., are the principal requisites. . . . But there
dénaid s ?ﬁu}n th; hv.es of most lawyers many occasions, which
acrial ad(rlninist:s of a higher, nay, of the highest order. Upon the
whab COmmunjamn of justice . . . must depend the welfare of the
of debeiimons t);bh - The lawyer is placed . . . upon the outpost
Ao 1 thepal ¢ sentinel, to watch the approach of danger,
of genius, and | arm. ..., Itis then the time for the highest efforts
’ carning, and eloquence, and moral courage at the

Bar. . . . If he shrinks : _
of his trust. .e.s. If he sfgom his duty, he is branded as the betrayer

triumph for truth, and ceeeds, he may, indeed, achieve a glorious

Justice, and th 7107
When Joseph Story was delivc:-illlaw.

of our la‘jvyers. -+« [A]s a lawyer,
:::ldi;;‘:;oiogssmn S0 arduous, sq exclusiveacs(l‘I{Sian, s
vindicate righy repectable. ... The rovince 550 ens:?ble,

te rights and redress Province of a lawyer is to

Wro S
106 Kent, 4 Lecture, Introd, Ngs, and it is 5 high and holy
College, Delivered Febyy, “C10TY 10 8 Course of I 4y
Mind 95104, especiallvr::r: :;:61?4 (1824), Teprinted in Lectures in Columbia
: 5 i i
107 Story, Discourse Pm,;o,ml::; h e

Dane Professor of Law in Harvar Buration
1 r H, Niversity, 4
printed in part in Miller, Legal Mimg ;?7_39, 2 ABE 25k of;:;e (A :tb;, -
y 1829}, re-

981 (1962).
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function. Men come to him in their hours of trouble. . . . The
guilty .. . and the wronged, the knave and the dupe, alike consult
him, and with the same unreserved confidence. . . . It is not given
to man to see the human heart completely unveiled before him.
But the lawyer perhaps comes more nearly to this, than any other.
... [F]rom the days of the revolution down to the present time,
no single class of the community has performed so much of the
public service of the country, as the members of this profession,
. .. a proof of the estimation in which the profession has been
held. . . . T would hold up the legal profession, as an end in itself.
... In fact, there is nothing higher. He who stands at the head of
this profession, is on a level with the most elevated in the land. . ..
I am well aware that there are prejudices against the [legal] pro-
fession. It is said to abound with pettifoggers, who pervert the
law to the purposes of knavery; with quacks, who sacrifice their
clients through their ignorance; and with needy hangers-on, who
will foment lawsuits. . . . Lawyers are said to delight in tricks,
stratagems, and chicanery; to argue as strenuously for the wrong
as for the right, for the guilty as for the innocent; and to hire out
their conscience, as well as their skill, to any client, who will pay
the fee. . . . I, for one, am willing to admit their truth, to some
extent. . . . We lay no claim to superhuman virtue. . . . If there
were no dishonest or knavish clients, there would be no dishonest
or knavish lawyers. Our profession . . . does but adapt itself to
circumstances; and it depends upon the community, whether it
shall be elevated or degraded; or rather, in what degree it shall
incline one way or the other: for there is no bar, anywhere, which
has not its ornaments, as well as blemishes; and these must be well
known to the community. And we stand conspicuously before
the public eye. . . . [ T Jhere need be no deception or mistake about
a lawyer’s standing [in his community]. If therefore clients will
employ those who are unworthy, they do so with their eyes open,
and have no right to find fault with the profession in general.!%®

108 Walker, Introductory Lecture on the Dignity of the Law as a Profes-
sion, Delivered at the Cincinnati College, November 4, 1837 (1838), reprinted in
part in Miller, Legal Mind 240-57, especially at 248, 251, and 253-56 (1962).
Timothy Walker was graduated from Harvard College in 1826, and attended the
Harvard Law School, where he studied under Joseph Story. He migrated to
Cincinnati in 1830 and was admitted to the bar there. In 1835 he founded a private
law school in Cincinnati, which two years later became incorporated into Cin-
;innati College. See Chapter IV, below. Walker also edited the Western Law

ournal,
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In the earliest days of the republic, the practice of law and the
many and varied opportunities it afforded during these troubled
times still seemed to be one of the most honorable and, it may be
added, one of the most promising and attractive professions open
to young men of ambition and talent. The Revolution had created
opportunities of expansion for some lawyers already established
in the profession, as well as new careers for persons seeking a pro-
fession. One of the best chances for establishing a professional
career fell to the patriotic lawyer, The general dislocation caused

by the war increased litigation, while the fortunes of Revolution

considerably reduced the number of available lawyers. Ample and
rewarding opportunities offered themselves to enterprising young
men of ability, particularly if they had gambled their own future
on the success of the Revolution, and prosecuted both in the name

of pat.rions;' n.'% “After the peace of 1783, a few gentlemen of the
co%omal school resumed their ancient practice; but the Bar was
chiefly supplied by

anumber of ambitious and high-spirited young
men, who had returned from the field of arms with honorable dis-
unction, and by extraordinary application, they soon became qual-

dacties mmence their careers at the Bar [of New York] with

hed reputation, 1o 2 ?
Prepared hil'ﬂselfp P e Alexander Hamllton, for instance,

: practice of law by intensive reading for
period of three months under th =
At the July term of the N T the tutelage of Robert Troup.

g ew York Superior Court in 1782, he was
an attorney,

raries, who had

been admitted to practicc
- nty pre i
qualified for the prupe e 2n, on th

! ¢ whole proved to be little
profession. ! Much of the work which should
“William Patersom A

Office and Private Profit i storney General for N : Publi
the : " r New Jersey: Public
Quarterly (3rd series) 16 ( 1950) . Revolution,” 7 Willizm and Mary
110 Kent, Memo; i
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have been done by responsible and experienced prefessmnallmexg
was thus taken over by sharpers and pettifoggers; in fact, ; alrg 1
segment of the young American bar was made up of IT}IIEH w ‘3 a:‘dq
but a sketchy acquaintance \x;ith‘the law and with the standards
required of an honorable profession.

eq As early as 1768 the El:sex bar in Massachusetts; 1eana}fted a ruel::
later adopted by other Massachusetts county bars,™™* that no pnd
son be admitted to the practice of law w1t[tout the consent ah
recommendation of the bar. In particular, it was Pm“d,e d s
every person, in order to be admitted as an attorney in the dl.nflei;f;
courts, must have a college education and must have studie e
with some lawyer for at least three years; and that any Eemobeen
be admitted as an attorney to the Supener Court, must lavc 4
an attorney of good standing in the inferior courts for a; e\?ztbt:;n
years. Any person wishing to become a barrister must ni Hag
an attorney in the Superior Court for at least two ye arls S wa%
the Revolution, as may well be expected, t'hls partxca ar ru B
not always strictly enforced. Thus, Christopher ore},l E Btk
quently an outstanding lawyer (and governor of Massac Eserule;
in 1778 was considered to have studied law according to the e
of the Suffolk bar since July, 1776, although his maﬁlﬁ ;;cm =
were those of a patriot rather than of a law student.”™ In 1?‘;39;
Fisher Ames, although he was living in Dedhax;rg at the U%C{Hiam
considered as having been a “law _student under W i
Tudor in Boston since January 1, prowded that_ at the exp&imtxof
of three years from January 1, 1779, he was still in the office 2
Mr. Tudor. He was also ordered to submit in 1782 to an examglﬁs
tion by the Suffolk bar “in the practical business of the ‘li)ari.t i
In 1783 a Richard Brook Roberts of South Carolina was adm

d indifferent
of the bar were poorly educated, and some of vulgar manners an
morals.”

: . d-

118 The Suffolk bar, for instance, adopted thls rule in 1771. S;ee; ::;cgﬁ_

Book of the Suffolk Bar, reprinted in 19 Proceedings of the Massachu

torical Society 149 (1881-82). -Book
114, Azams, Works of Jobn Adams 197 (1850). See also 2“"813?5(130:;6:;{

the Suffolk Bar, loc. cit., 149; 1 Adams Papers 224-125, 316 (Butte jnder }uly 21,
115 Record-Book of the Suffolk Bar, loc. cit., 152-53, entry

1778. s 7 under
116 Jbid., 153, entry under December 3, 1779. See aldo 1bidl, L35, eatry 1

October g, 1781.
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asa student in the office of Mr. Hichborn in Boston “with a deduc-
tion of one year from the usual term required by the rules for such
students,” provided he could produce a certificate from a South
Carolina lawyer to the effect that he had studied law for at least
one year in this lawyer’s office.”'” In 1800, Massachusetts laid down
the rule that graduates from out-of-state colleges would have to
study for one year more than graduates from Harvard.1®

The New Hampshire bar, in 1788 and again in 1805, adopted
some rules concerning the admission to legal study and to the bar.
These rules provided that a candidate for admission to a law office
must be duly qualified to be enrolled in Dartmouth College as a
first-year student. A non-college student was required to study
in a law office for at least five years, while a college graduate had
to take only three years of legal training within the state.’*® Also,
00 lawyer was to be admitted to the bar of the Superior Court of
New Hampshire until he had practiced for at least two years in the

Court of Common Pleas, In Vermont, under the statute of 1787,
the term of le study was two years;'** and in Connecticut and
Rhode Island, two years were prescribed for college graduates and
thl:ec years for persons without college training.!** In Vermont,
as in Rhode Island, any candidate for admission to practice had to
have the approbation of the local bar, 122

e amg:;d;puop of the New York Constitution of 1777,

f0 practice was regulated by the provision that all
attorneys, solicitors, and

and counselors should be appointed and li-

E?;:Ld tb)tr tisle court go which they intended to practice. By rule
state Supreme Court of 123 * .

candidates for admission to 1797, 1t was further provided that

practice must have served a regular

122 See in general, Reed, “T'rain: preme in 1807.
15 Bulletin of the Carnegie me;(:i?l;:u blic Profession of the Law,”
(1921) Vanc. j

123 1 N.Y. (Coleman Cases) 32-33 (1797).
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seven-year apprenticeship with a practic.:ing 1awyer, but a pex;od
not exceeding four years devoted to classical stqdles (college) after
one had attained the age of fourteen years rmghF be accepted.as
partial fulfillment of the required seven-year period of clerkshnlgi
After four years of practice (modified in 1804 to three years)
as an attorney, or after four years of study undt?r a professqr or
counselor (also modified in 1804),'* a person might be admitted
as a counselor to practice before the Supreme Court.’*® In 1829
the rules for admission were further amended to the effect tha_t an
attorney should be admitted as counsel not as a matter of right
after four (or three) years, but only if he were found to be dl..lly
qualified. In New Jersey a candidate for admission to the practice
of law had to be recommended by the judges of the Supreme Court
to the Governor who licensed him, provided the candidate had
served a clerkship of three years if a college gradqate, or four years
if a nongraduate. He also had to pass an examination before a com-
mittee of three out of the twelve serjeants who composed the
uppermost level of the New Jersey legal profession.'*”
Pennsylvania, by rule of its Supreme Court in 1788, required
either four years of clerkship and one year of practice in the Court
of Common Pleas, or three years of study and two years of prac-
tice as well as an examination by two approved lawyers, or two
years of clerkship or two years of practice as well as an examina-
tion if the candidate had commenced his legal studies after he had
reached the age of twenty-one. In Delaware as well as in Maryland,
three years of law study were required. In Maryland these studies
had to be pursued under the supervision of a practicing lawyer or
judge, and the candidate had to submit to an examination by two
members of the bar. In Virginia only one year of law study was
prescribed, while in South Carolina the applicant had to pass an

124 2 N.Y. (2 Caines) 418 (1804).

125 Ibid. See also 1 Caines 239 (1803).

126 Smith, “A dmission to the Bar of New York,” 16 Yale Law Journal s514f.
(1907). Similar rules governed the admission of solicitors in chancery, with the
additional provision that the candidate had to pass a satisfactory examination
before the Chancellor, Vice-Chancellor, or any other officer of the court ap-
pointed by the Chancellor.

12TNew Jersey retained until 18
Chroust, “The Legal Profession in Col

39 the title and rank of serjeant. See
Lawyer 350,363 (1958).

onial America,” part 2, 33 Notre Dame
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examination unless he had served four years as a clerk with a prac-
ticing lawyer.12

In New England and in some of the Mid-Atlantic states,
therefore, the requirements for admission to the bar at least for a
while were fairly stringent. But in other parts of the country,
especially along the frontier, there hardly existed anything re-
sembling standards, It appears, however, that for reasons which at
best might be described as a mere formality, the majority of the
“western” states insisted that anyone wishing to become a lawyer
had to submit to an examination, How deplorably lax, in the main,
these examinations could be in some states may be gathered from
the following incident: In Kentucky a candidate was unable to

give one single correct answer, Nevertheless, he was admitted on
the ground st.

_ ated officially by the court which acted as an examin-
ing board that “no one would employ him anyhow.”** The ques-
tion of character fitness of another candidate was duly met by the
statement of the court that he “had never fought a duel with deadly
Weapons either in the state or without the state with a citizen of the
state [of Kentucky]. "9 Andrew Jackson, at the age of twenty-

one, after a legal apprenticesh: i : ol
erant court :E;l thPP nticeship of rollicking travels with an itin

John Stokes. ¢ haphazard tutelage of the convivial Colonel
unbl .Ohes, n 1788 was found by the court to be “a person of
emished morg] cha}‘acter, and competent . . . knowledge of

th 13 i
¢ law."m California two “law students,” who clerked in the

LT ion consisted in the ques-
replied: “r js!” gal Lender Ace constitutional?” The student
A + st €reupon thejlldge observed:
mned your friend ; rved:

great constitutiona]
both admirted 7122

right or wrong. You are
128 For details T ‘
below. on admission to practice jn the

various states, see Chapter V,
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In some parts of the country the antagonistic s;ntl(l;:(:ltoag;l:i
the lawyer became one of the ch-ief .ol.astacles to 3 e thepearl}’
of a strong and well-organized judicial system urmgion S
period of American history. In many states the. av(t;.rls;1 i
lawyer went so far that almost anyone but a {‘r;‘lmeit C;;?; b
regarded as a fit person to sit on_the bench. . uﬁ e i
that even the higher and in some nstances the dlg ctheir bt
were manned by people who probably excelled 1n t theplaW- In
or “democratic” zeal, but had little or no tramn;lg \];Ieare e
New Hampshire, during the Revolution, I,\,/leshcc 1ishme;1t5, i
logian and a person of many “cxtral;%al ac;doTtEeW At iie
Chief Justice of the Superior Court; and Ma

i Bloom-
132 Smith, “Admission to the Bar,” loc. .—:i.r., g ]‘-mmfhm’l’ ]fsicrd?rf;ission to
ington, Tllinois, recalled the circumstances of his “examman}:mSu reme Court of
the Illinois bar. Abraham Lincoln was, by appointment -Of : ; unI:l the examiner,
Illinois, a member of the board of examiners. The candfldate ?acilities permitted,
Lincoln, in his hotel room, partly undressci], and. o af‘-a‘s‘Mgtio ning me to be
taking a bath, which proceeded during the “examination ' without looking at me
seated, he [scil., Lincoln] began his interrogatories at once, WIRMO¥ 02 o
a second time to be sure of the identity of the caller. Ho“r;g tEw time, it seems
studying?” he asked. ‘Almost two years,’ was my response. By PR IR ey
to me,’ he said laughingly, ‘you ought to be able to de:t:el‘mﬂ';)e made. What books
you the kind of stuff out of which a good lawyer can he read before he was
have you read?’ I told him, and he said it was more than he definition of a con-
admitted to the bar. . . . He asked me in a desultory way t E meager inquiries
tract, and two or three fundamental questions. . . . Be_yoni . ej:enained me with
-+« he asked nothing more. As he continued his .tollet, e e_of ix eatly poic-
recollections—many of them characteristically vivid and mci%’ not grotesque, that
tice. . . . The whole proceeding was so unusual and queer,

L ined at all or not.
I was at a loss to determine whether 1 was really being examin

ing it in an envelope,
- . [H]e wrote a few lines on a sheet of paper, and, end;:gegrl:; I::l'h‘z examining
directed me to report with it to Judge Logan, an.othe!"i Isllxe letter. . . . On reading
committee, at Springfield. The next day . . . I ‘?Ehvere me the required certificate
it, Judge Logan smiled, and, much to my surprise, E‘“’" e and the correct way of
without asking a question beyond my age and re?ldeng ;r Judge:—The bearer of
spelling my name. The note from Lincoln read: }1’3 emc him if you want to.
this is a young man who thinks he can be a lawyer. Ex2 er than he looks to be."”
Thave done so, and I am satisfied. He’s a §ood deal smart :
Woldman, Lawyer Lincoln 153-54 (1936). . eme) Court ©

133 Woodybury Langdoila, Judge of the Superl:or t-(O'II' f;‘oli’;l y Farrar, who
New Hampshire at different periods, was a mﬂc-a't:u:n studied for the min-
served on the same court from 1791 to 1802, had’orlgl - }’the ractice of med-
istry; Ebenezer Thompson, who had prepared himself OSJ-'hire E795 —96), as did
icine, likewise sat on the supreme bench of New Hamgmcb and Bar of New
William Whipple, a mariner and merchant. See Bell,
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one of his associates, was a physician and, perhaps, a “metaphysi-

cian” of sorts, as well as the author of an unpublished essay, “Para-
dise Lost or the Origin of the Evil Called Sin Examined.”** While
hearing a case, Thornton had the annoying habit of meditating on
some lofty transcendental subject or of perusing a book on philos-

ophy or theology, disdaining to listen to the arguments of counsel.
Wher_l once an exasperated lawyer complained of Thornton’s un-
guised indifferen,

; ce to what went on in his courtroom, the latter,
with gentle composure, for a moment laid down the book he was
studying and reassured counsel with the bland remark: “When
you have anythj g to offer pertinent to the case on trial, the Court

will be h .
reading_”ggpy to hear you. Meantime I may as well resume my

During the same period, Nathaniel Pe

: ) abody and Jonathan

Eancmlfii_ledls‘:h“gﬁ the duties of attorney general for New
SHpatire, aithou-gh neither of them had any legal background.

gross inconsistency mark

mxgﬁgtg: l‘;‘.lly :;phed t!m ‘Every tub must stand on its own
much attention t;lt;n Y cautioned the jury against ‘paying too
He was firm in his ;mcen_gg of the law to the prejudice of justice.’
quest of authorities: Ctermination not to go back into the past in

: 0 he layed down the inflexible rule that all

reports of a date prj i
o © Prior to the Declaration of Independence might

cited in his court, no:
% -y t how . . -

ing."™ Jeremiah Mason ever, as authorities, but as enlighten-
=< I - at Livermore had “no law

recalled th
ahul."“' (1894), passim; Plumes. -
:M be noted that other y The Life of William Plumer 152 (1857).
from +for instance, o blacksmith made frequent use of lay judges. In
|l;|’:; .:fl'}):nd from 1819 to 'n:;‘:h,eud(g,eh?f the highest state tribunal
: # ;
AHmmdL"f"zim.w 113 (1921), See Justice was a farmer. See

also, in
134 » In general, Dawson,
o, Bench and Bar 1., (1894),

in New Hampshire—Colonial,
469, 470 (1890). See 2l Plumer, Life
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learning himself . . . [and] did not like to be pestered with it at his
courts. . . . [L]aw books were laughed out of courF.”“” In 1790,
Livermore was succeeded as Chief Justice by Josiah Bartlett, a
physician. Simeon Olcott, who held the office fr(?rq 1795 to 1801,
“was more distinguished for the uprightness of his intentions than
for his knowledge of the law . . . [and] he frequently made :che
law to suit the case.”*® Hugh Henry Brackenridge, an Associate
Justice of the Supreme Court of Pennsylvania, accordm_g to
Horace Binney, “despised the law, because he was l.ltter}).f 1gno-
rant of it, and affected to value himself solely upon his genius and
taste for literature. . . . He once said to me . . . “Talk of your Cokes
and Littletons, I had rather have one spark of the ethereal fire of
Milton than all the learning of all the Cokes and Littletons that
ever lived.’ . . . He hated Judge [Jasper] Yeates [a good judge, a§1d
a first-rate Pennsylvania lawyer] to absolute loathing. If Chief
Justice [William] Tilghman [likewise an outstanding lawyer] had
not sat between them, I think that Brackenridge would some-
times . , , have spit in Yeates’ face, from mere detestation. . . . F'or
Yeates was vastly his superior in everything that deserves praise
among men. . ... It is not certain that Brackenridge was at all times
sane, and he would have been just as good a judge as he was if he
had been crazy outright.’%?

In New York, John Sloss Hobart, an Associate Justice of the
S‘{Premﬁ Court, was not a lawyer, and the conditions prevailing at
this court prior to 1804, the year James Kent became Chief Justice,
were described as “very inefficient and unsatisfactory. . . . The
cases that came before the court were slightly examined both at the

and on the bench. . . . [Tlalent and legal learning . . . had not
been applied in that thorough, laborious and businesslike way so
necessary to give strength and character to the court and to the
law.”140 The early courts of Vermont, we are told, “were badly

187 Clark, Jeremiab Mason 28 (1917).

138 Plumer, Life 151-52 (1857).

139 Binney, The Life of Horace Binney 40 (1903).

40 Barnard, Discourse on the Life, Character, and Public Services of Am-
brose Spencer 46 (1849). See also the remark of Chancellor Kent: “The Judges
9f, the Supreme Court [of New York] (Morris, Yates and Lansing) were very
illiterate as lawyers.” Kent, Address of James Kent before the Law Association of

the City of New York 6 (1836). “Our kable for I
: 36). “Our judges were not remarkable for law
learning” Ibid., 5,

41




THE RISE OF THE LEGAL PROFESSION

organized and usually filled with incompetent men.”**! In New
Jersey, Isaac Smith, a physician by training, and Samuel Tucker,
who had no particular training at all, were members of the Supreme
Court.* In Rhode Island, Tristam Burges, primarily an orator and
professor of oratory, was Chief Justice from 1817 to 1818, and
James Fenner, a person little qualified to perform judicial duties,
and Charles Brayton, a blacksmith by trade, were Associate Jus-
tices of the Supreme Court. Between 1819 and 1826, Isaac Wil-
bour, a farmer, held the position of Chief Justice. Samuel Randall,
who was Associate Justice of the Supreme Court from 1822 to
1832, was admitted to the bar two years after his retirement from
the bench.*® Jeremiah Mason recollects that Lot Hall, a Justice of
the Supreme Court of Vermont, was “a man of ordinary natural
talents, little learning, and much industry.”*** John Louis Taylor,
the first Chief Justice of North Carolina, had only a smattering of
a college education. He read law “without preceptor or guide,”
and he was admitted to the bar at the age of nineteen.**

. A judicial utterance which i perhaps most characteristic of
;hls period was made by John Dudley, a trader and farmer by pro-
u?:?g?;; léo, between 1785 and 1797, was also an Associate Jus-

¢ Supreme Court of New Hampshire: ¢ “Gentlemen,” he
addressed the

jury, “you have heard what has been said in this case

by the lawyers, the rascal! - - The talk of law. Why, gentlemen,
1t 1s not law that we want, but

¥ a5 one good thing said at the bar. It was
firl?; % ﬁﬂw&q‘ha" English player, | belicve, . . I is our
law out of éok Blt\veen the parties, not by any quirks of the
eor ackstone,—-books that I never read and never
W1 Clark, Jeremiah Rt
12 Whitehead, “The Su

(1917),

i e ”»
w4 of North Carolma, 4 The Green Bag 457,
Plltmel‘. Liff 15056 {185?)-
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will.”#* William Plumer, speaking from perso'nal expef:lncle, m:
sisted that Dudley ““had not only no legal education, but little e;ir:lh
ing of any kind.”** The action of a New Hampshire courlll: “éourt
interrupted the reading from an English lszbfaok bccaul.lee t tehe e
allegedly understood “the principles of justice i i asbest the
wigged justices of the dark ages did,”*** perhaps ‘”‘““';t“e of the
B permeated certain early American GOUTR st
judges in New Hampshire were not only prone to dist ii?tances
known principles of the law, but were inclined in Sofnﬁso much
to mete out a very uncertain product of their own: Pl th;
indeed, was the result [of a lawsuit] supposed to depanige the
favor or aversion of the court, that presents from Smtc?'riﬁitio'l'he
judges were not uncommon, nor, perhaps, unexpected. dless to
bar, confronted with such an unprofcs:?ional bench, net;:1 s
82y, was frequently compelled to adapt itself to these C?l e an(i
very much to the detriment of its own professional stan
accomplishments.

ItIs)hould be borne in mind that the first state go‘.’ern-men;s \r‘;if
largely characterized by what has been called “legislauve sup

147 COlTliI'lg, “Highest Courts,” loc. cit., 471. Plumer, Life 111;5:}1121:531:_
Sec also “Note” in 40 American Law Review 436-37 ('@)'-ﬂ%onvention of
ment with what one of the delegates to the Indiana Constitutional tion in telling
1850 said: “I have been a lawyer for some years, and I have no o hat any man
gentlemen that 1 never studied Latin; and I will tell them fllIfhe.r' : fool for his
Who studies Latin for the purpose of making himself a lawyer, ]Se:;tion for the
pum%" 2 Reports of the Debates and Proceedings of the CM;U Justice Miller
\evision of the Constitution of the State of Indiana 1136 (1850).

> g law in our
5 reported to have pointed out that the prime factor in shaping the la

i enough
Western states was ignorance' The first judges, he insists, did l;Ot;(;g:;ﬁge gﬂ'
10 do the wrong thing, so they did the right thing.” Pound, T e L=
of dmerican Law 11 (1938). During the debates O.f the .Indiglaﬂn the fifteen
Nvention of 1850‘ a Speaker quoted a judge as havmg Sald!halfuf tEe o with
years that I practiced law, I can say with safety, that not one- - civles of sub-
‘0 T was familiar, were decided upon their merits, or upon Pn(t‘lan?vemion for
Santial justice,” Reports of the Debates and Proceedings of the )
the Revision of the Constitution of the State of Indiana 1738 (18130 most eminent
e PIUmer, Life 153 (1857). Theophilus Parsons, on‘e of :);;t judge 1 ever
lawyers of the time, insisted, however, that Dudley was ‘the : J er, was O
EW in New Hampshire.” And Arthur Livermore, anot;her abl*;l a;)’ hErE. than
¢ Opinion tht “[jlustice was never better administered in New 7 fbgtsf. 155-56-
S judges knew very little of what we lawyers call lawe: '
izz Baldwin, The American Judiciary 14-15 (1905 )-
lumer, Life 150 (1857).
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acy.” The will of the people in many instances was considered
omnipotent, and the legislature was simply looked upon as the
chief organ of this omnipotent popular will. Hence many of the
carlier state legislatures did not hesitate to interfere with the tra-
ditional functions of the courts. They enacted statutes reversing
]udg:ments of the courts in particular cases;!5! they attempted to
admit to probate wills previously rejected by the courts on good
lega.] grounds;** and they sought to dictate the details of adminis-
tration of particular estates,15% By special laws they validated par-
ticular invalid marriages,’™ and they attempted to exempt a par-
ticular wrongdoer from liability for a particular wrong for which
his neighbors would be held liable by the general law as admin-
1fstered by. the courts.’*® They suspended the statute of limitations
o 2 particular litigant in one case,'® and for particular and spe-
mi:':cd. lmga:}ts they dispensed with the statutory requirements for
amging suit for divorce."" Subordination of the courts to the
n?ftlt)ellat;: ]funsdncuon” of the legislature (or the governor), as a
°f OF fact, was not uncommon jn the early history of the

i 15 2
United States.1ss [, some instances the judiciary was considered
151 See Preface to 1 Ch;

. Vi) aa ( o ibid =
(1789); Calder v. Bull, 2 Roor (Gonys 3, (1792); Paine v. Ely, ibid, 21-25
Dall)) 385 (1708); Me nmv"s‘;er(bﬁ?)l 350 (1796); Calder v. Bull, 3 US. (3

at the first term after arriva] of the ered to specified cases to be heard
“Siol? Was made by legislative case:,ntm:l)’;: ‘:1: least one instance, such a pro-

i ase not yet disposed of in the
instance, o:vdas passed ordering proceedings to be taken
Aets of Maryland chap. 61 (18 -Ing dismissed cases to be reinstated.” See
41); ibid., chaps, 168 and 284 (1842); ibid chap.

152 Calder v B‘PS-H, 222, and 249 (1841). 4 (1842); 1bid.,

199 Leland v, Willdrar” 3 vy (17s9).

: 1US,
e T o,
Olden v, gm@“Mm b ' P. 130,

(1843); Local Lanys of Indiang 396 (1814); ¢ Watts & Sargeant (Pa.) 171

156 Holden v. James, l;l:;:’ Chap_ 75, P. 158,

(2 Cranch) 162 (180y), U55: 396 (1814); Oggen v, Blackledge, 6 USS.

167 Local ndi,
158 I ordt?t‘:iflsemnd‘ lfh“is"“::lal-" 122, p. 119; chap. 125 p. 121
in mind that for g | : 2 ative oyey i T3
American. The c:lo‘;nifj tme the legislaryye had beep n;-e‘ it must be borne
colonial legislatures spok, petiod left o long memg, : e avorite of the early
"Poke out against British ahiey.; :;?;,hﬁf“ i which the
;s e the courts an
4“4
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simply “a subordinate department of the government.”* Under
the doctrine of legislative supremacy or legislative sovereignty,
the courts frequently held that any attempt on their part to review
the validity of a legislative enactment would be simply the assump-
tion of arbitrary power not warranted by law.'*" Apparently no
one supposed that “an act of the legislature, however repugnant
to the Constitution, could be adjudged void and set aside by the
judiciary. 162

In colonial days, it will be remembered, appellate jurisdiction
rested with the king and council. When the first state constitutions
were adopted, courts of last resort were established to assume this
function.’®® But in some states appellate jurisdiction was vested in
the legislature or governor."™ This practice prevailed in New
York until 1846, and in Rhode Island until 18 57.1% In New

the executive had been creatures of the crown, the legislative assemblies, as the
champions of the people’s interests, had assumed the initiative in the gathering
drive for independence. Hence it is not surprising that the early state constitutions
should grant the legislature sweeping and, frequently, too sweeping powers “to
make all laws which shall be deemed necessary.” As often as not, such broad
grants of power simply swept away the formal separation of powers among legis-
lature, iudiciary, and executive. Moreover, the legislature rather than the courts
Seemed to express more adequately the deeply ingrained localism in early Amer-
lcan politics—the notion that the natural unit representing the sovereign people
Wwas the local assembly which, therefore, should have practically unlimited powers.

159 Chipman, Memoir of Thomas Chittenden 102 (1849).

160 See Holcombe, State Government 6211, (1926).

161 Paine v. Ely, 1 Chipman (Vt.) 14 (1789).

192 Chipman, Memoir (1849).

163 Until 1835 the state of Georgia did not have a Supreme Court. The
people of Georgia apparently feared the power of lawyers and judges who, it was
alleged, would be beyond popular control (and popular whim) if fortified by a
Supreme court. When in 1835 the Constitution of Georgia was amended, pro-
visions were made for a Supreme Judicial Court. But not until ten years later was
the legislation necessary to put this court into operation enacted.

104 See, in general, Matthews, American State Government 430 (1924);
Browne, “The New York Court of Appeals,” 2 The Green Bag 277, 279 (1890);
Eaton, “The Development of the Judicial System in Rhode Island,” 14 Yale Law
J ournal 148, 153 (1905). When the legislature could not be induced by the people
to interfere with the courts, frequently violent action was taken against the
courts as, for instance, in Shays’ Rebellion in Massachusetts, the Whiskey Insur-
rection in Pennsylvania, and the antirent disorders in eastern New York,

1% See Browne, “New York Court of Appeals,” loc. cit.

166 See Earon, “Development of the Judicial System,” loc. cit.: “After the
constitution the more usual course for the assembly was, not to hear the petition,
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