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THE LEGAL PROFESSION ON THE FRONTIER
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THE RISE OF THE LEGAL PROFESSION

own judgment or sense of “natural equity,” and punished offend-
ers as they saw fit, without regard to preceder}t and decorum.
Naturally, the administration of justice varied widely from coulrt
to court, and the judges, court officials, and lawye.rs were largely
responsible for the manner in which the proceedings were oo
ducted. Sometimes trials proceeded smoothly; on other occasions
they were handled in a most inefficient way. As often as not they
were conducted by ignorant men in the midst of .loud talklng};
noise, and general confusion. At times the pandemonium was SHCd
that the testimony could not be heard.” Unkempt and unwashet

lawyers rolling quids of tobacco in their mouths and judges mtoXJ;
cated or snoring on the bench were no rarity.® Some lawyers an

judges displayed meanness in conduct and slovenliness in dress n
order to appear “democratic.” For pioneers were more apt to dis-
trust and condemn a man for being “kid-gloved” and “silk-stock-

7 Newsome, “Merrimon Journal,” Jp¢. cis.

Ethics in North Car,

» 328; Farmer, “Legal Practice and
olina, 1820-1860,”
(1953).

30 North Carolina Historical Review 338
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off the bench taking

“Merrimon Journal,” loc. cit.,
329-30. See also Foote, Benc and Bar of the Sout), and Southwest 21 (1876):
“Judge Child was often known to sit on the bench .. . when so much overpowered
w?rh the r.fraugl‘ﬂs of intoxicating drink which he had recently imbibed, that, not-
w1rhstand1ng his ability and leaming, he was wholly incapable of conducting the
business of the court in a decent and orderly manner., This was particularly the
case in the town of Benton [in Mississinp; » during one of the last courts he ever
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inged” than for lack of a clean shirt, drunkenness, or outright
deness. = -« ” decisions,
ru The frontier judges, usuall)_r “falr. in their ?3}1‘;2; iczssume
prompt in the discharge of their duties, an‘dhnohf: majority of the
responsibilities, were invariably popular wit o h]-and-readv”
frontiersmen who liked informality as well - —rougd justice of a
justice in their courts. Sometimes they .ad““ms;i:.e ex?s onally laid
sort right on the spot, as in the case of a judge wh 1(31 oud....d
hands on a convicted horse thief : “Hold up 3:?1]1: zzn,n};la nded the
‘ornary pup! Look the court in the e}.ze:j. -(i fist between the
trembling culprit and planted a horny judicia itentiaries often
“’ornary pup’s” eyes.” The absence of jails ‘:If Pirtlences boontried
made it necessary that justice be summary an Szr extended them-
out in the presence of the court. _]u.dges ey ts to have persons
selves more than when they wer i warmr;,e understood it.
brought into their courts to be tried 13Y s’ ai{ éOurt” of Jett’s
Perhaps the warrant issued by the * Honorab] gethe St ol
Creek, Breathitt County, Kentucky, i ::lthe constable that
frontier court commands. The juc.lge u?structf:al RbcateSinie
the “State of Jett’s Creek, Breathitt Hi Ofﬁclf i wgin rit against
and Justice of the Peace, do herel}}’ issue the dob i gand breach
Henderson Harris chargin’ him with assault aTIIJ Ii‘amzythis warrnt
of the peace on his brotherin-law Tom .F?X 37 throw,in’ rocks an’
cuses him of kickin’, bitin’, and scratchin’ an the law of Jett’s
doing everything that was mean and cogtrar;;l tcuhi A
Creek and aforesaid: This warrnt otho,rises t chenderson Farris
Terry by name to go forth comin’ an_d ’rest - law of Jett’s Creek
drﬁv' 4 him to be delt with accordin’ to the law o
a? UPdg ']-l"'s warrnt othorizes the hlvconstable ;o ?th il
s g s,a e l} wher he is and bring him to be delt w8 oo
e wef & s Creek and aforesaid. January 2, 1 3f ’he S
tothe lsweo J?)tlt Magistrate and Squire and Justice o d'td ok £ail
Terry }“ Sy fe’ gaigl””’ Such warrants apparently di r} e
ol Cr°e 5ia 01;) thé bar, and frequently the heafr "}llge {;w nd
P fctcl:‘sp;izze:;on just about as much knowledge of t
cases'w

4 852, p- 336.
9 21 Spirit of the Times (New York), Augu)st 28, 1852, p
10 Clark, The Rampaging Frontier 167 (1939).
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The Legal Profession on the Frontier

The term “bench” was used literally as well as ﬁguratively,
for the justices usually sat upon a bench of pioneer construction.
One contemporary observer reports that the grand jury lolled on
2 log in the woods, and the foreman signed the bills of indictment
upon his knees.* None of the jurors had shoes on; all wore moc-
casins and were belted around the waist and carried side-knives
used by the hunters.’® Sheriffs and constables seem to have been
selected because of their ability to shout halfway across the county,
and to run jurors down and drag them forcibly into court. In
Indiana one conscientious and efficient sheriff proudly reported
to the court that he had captured about half enough people to
serve on the jury, that he had tied them to a tree outside the court-
house, and that he was in pursuit of others.'®

; But because the frontier courts and the frontier lawyers ob-
viously shunned formality, decorum, and even a modest mastery
pf the law,” it must not be inferred that the administration of
Justice in the pioneer communities was essentially a travesty or a

farce. The judges and the lawyers, in the main, were men of home-
Spun integrity and sterling common sense. In doing justice, the
latter quality often had to supplement the law, which had not yet
become adjusted to frontier conditions. The pioneers, on the
whole, were thoughtful, earnest, and independent people who not
only possessed a natural genius for self-government, but also recog-

14 See also 1 Monks (ed.), Courts and Lawyers of Indiana 45, 102-24 (1916).

15 Hill, Lincoln the Lawyer 20-21 (1906).

18 Clark, Jeremiah Mason 167 (1917).
17 One judge of the First Judicial Circuit Court of Illinois, Stephen T. Logan
(incidentally, a very fine lawyer), “had a mania of whittling and Court never
moved smoothly until the sheriff had placed a number of white pine shingles
beside the wool-sack, when the evolution of law and pine shavings proceeded
with equal dignity and composure.“ Chapman, County History of Taz.evweﬂ
County 185 (1879). See also Beach, History of Sangamon County, Illinois 183
(1881): “The court was in session,” a visiting New York lawyer related, “and . ..
Judge Logan was on the bench. . . . To us, just from the city of New York with
ed judges, and audiences to correspond,

the sleek | nd the prim and dignifi
awyers a p 5 almost impossible to repress a burst of

there was a contrast so great, that it was . to I )
ch was seated the judge, with his chair tilted back and his
d, and in his mouth a veritable corn-cob pipe; his hair

while his clothing was more like that worn by a
. There was a railing that divided the audience;
d spitting tobacco seemed to be the

laughter. Upon the ben
heels as high as his hea
standing nine ways for Sunday,
woodchopper than anybody else
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essential triviality.*® As a rule litigations on the frontier consisted
of actions arising from disputed land claims, fraudulent titles, “hog
stealing,” horse thieving, slander, or simple instances of assault and
battery (often with a deadly weapon). Court day on the frontier
was a great social event, and to go “a-courting” was 2 favorite
pastime. It brought huge crowds into the county seats and “towns”
35‘1‘10 other occasion could, except perhaps a political barbecue or
2 “delayed funeral.” People came not because they were really
interested in the course of justice, but because they considered a
court session always as an excuse to exchange gossip, visit friends
or relatives, discuss politics, drink whisky, trade horses, listen to
fiddlers, gamble, flirt with the girls, and break a few heads during
the apparently unavoidable brawls.

Probably each court day produced as many New cases as it
setﬂ'ed-or tried to settle—old ones. Bellowing lawyers attracted
audiences from miles around. “Spectators whistled, cracked wal-
nuts on the old-fashioned stove, and whittled away at the tables
and chairs. One man in the audience . . . 2 double-fisted fellow . . .
appeared desirous to get a fight: thell’s afloat, and the river’s
rising,” said he, ‘I'am the yaller flower of the forest; a flash and a

ringfield, Illinois, Circuit Court opened, and
firm) had two cases called. On March 19 his
d, one was won by default, one

26 On March 18, 1844, the S
Abraham Lincoln (or Lincoln’s la\V\IiJ
firm ‘had nine cases in court. One case was trie
required a court order, three were continued, one was dismissed, and appropriate
orders were entered in the two others. On March 20, Lincoln’s firm obtained
judgment in a block of ten cases, took a default on a note, and filed defense papers
in one case and plaintiff’s papers in another. Eight more of Lincoln’s cases Were
called for some disposition. On March 21 seventeen cases Were called for Lincoln’s
firm, and in his spare time that day Lincoln filled out 2 printed mortgage deed.
On March 22, in the first case 2 partition of land was granted, in the second case
the suit was dismissed, in the third case Lincoln’s firm sought an injunction, the
fourth case was won, in the fifth case Lincoln entered a satisfaction of judgment,
and he filed pleadings in three more cases, On March 23, Logan and Lincoln had
five cases before the court; on March 26 they processed some phase of five cases;
and on March 28, Lincoln obtained 2 hung jury in a criminal case, appeared for
the plaintiff in a civil case, and filed pleadings in three other cases. On March 29
the firm was handling six cases; and on March 3o thirteen of Lincoln’s cases were

called, of which three were argued and won, and in the other ten cases some minor
action was taken. See Frank, Lincoln as a Lawyer 4-5 (1961). Lincoln’s personal
law practice was proportionately large. His firm handled from one-fifth to more
than one-third of all the cases in Springficld. See Donald, Lincoln’s Herndon: A
Biography 43-44 (1948)-
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THE RISE OF THE LEGAL PROFESSION
As the administration of

justice varied widely from court to

: ndividual lawyers, too, differed con-
siderably, Thomas Ruffin, for instance, was in the unpleasant habit
of bullying witnesses, litigant:

: s, and opposing lawyers. His offen-
Stve manners, which he shared with certain other lawyers, “pro-
duced widespread discontent among the people. . . . [PJublic meet-
ings [were] called in Orange County to consider this abuse. . . .

esolutions were passed expressing the indignant condemnation by
the people of this reprehensible practice, . . . Ruffin’s manner at

_the bar contributed more largely than any thing else to these Meet-
Ings. In the resolutions this sort of practice at the bar was styled
‘Bullyragging’ parties and witnesses in Court.”™ Archibald D.

Murphey, on the other hand, is said to have been a quiet and polite
lawyer who never encoura

siderate, and tactful with Opposing parties and opposing lawyers
as well as with witnesses and members of the jury.®® Sometimes a
session of a certain court would not be held
lawyer had failed to arrive in time, and sometimes a session Wis
cut short because an eminene practitioner had to depart or was
simply absent, In 1838 the Superior Court in the backwoods of

North Carolina had been in sessjot for a whole week, but, in the
absence of one of the |

Sor eading lawyers, little business was trans-
acted.

court, so the performances of ;

because a prominent

rts.” ” He vehemently ob-
Cl‘e.th(]l'lght that this “book” should be given any

and he concluded his

7 « Murphe G-
vy e Pley 426-27 (Hoyt ed
7 Raleigh Register, April ¢, 1838,
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; about Dun-
source, and besides that, what did thzls JF Tl?:ot?ullngxure of John-

’s Mill no how?” When informed of th for his out-
gﬁ’: Ihggol;?s l?e“;ehemcntly denounccd'hls EPE?::(iﬁEmis jury by
rageous atterr;pt to insult a soverffign ar-ldflgfleaégord with this argu-

g : “f ion” laW- "I'he ]u]_'y, m 1 'uSt'ICC by
Exdlfl:?:ﬁlngd a;;fninthe side that dared to perverftSl';l:r::t3 (]ﬁstinction
importing alien precedents.* An Indiana laWYelli - had the audacity
as}\)vell asg some familiarity with the law ac'tl;a )(:mmon law.” His
to refer several times to “the great Enghsd ctellirlg success with
opponent at the bar, a lawyer of sorts, scored a t: “If we are to be
tl’ll)ff) gentlemen of the jury when he Pomtf e ub.e:st law, not their
tsobin oglieh Jaw: ot.oly ‘ge ‘;’aﬂt : Sll;een Victoria hcrscl’f
ant as good a law as & But we don’t
;0321‘:;1? f‘cfeg‘evntlemeri we are SOVereigns Egr;ough for us;
want no Enélish, Jaw. United States’ law li gdc':ana jury; and so I
yes, Indi-a-na law is good enough for an nn who has come here
knc;w ou will convince the worthy gentlema empting to influence
to inm){t you patriotism and good sense, b)f?';;: land.”®
our decision through the common law 0 ghose to do so could
y In the beginning almost everyone who c;aces though by 1o
follow the profession of the law. In_ Botme b oulC{ be obtained by
means eve Pwhcre a license to practice ::lwstcanding " which, 48
practicallyr};ny applicant of “gond m(l)iﬁcatiol'l most of the prac-
one wit put jt, was about the only qua the popular image of
iti g ked. Simon Suggs has become £ Son of a Georgia
n}:mricrs 1ac“ ¢ 1o could be found on the frontlc;ily fo i
the “ awyer w hortcomil‘lgs usu e
PERSCIREL 48 devfe 101:;:1112:3612 one of his innurn:::al:l;:.1 :SO(}afards.
e syl kA pas it 20
» appare . d not wishi o 1”” career
. ment an lc q C
Armed with t::: i?li:nsas frontier, and s;::-on t;eia:naof ‘% =
hl{: mﬂ"_;si:’; short span gk s r}?adcth:; was an abundance of
UL Witk S ntry where it & CORDELY
power. Ot[:lcrannagn :lﬂ Et;:g(::i(}g but little morality—in a
legal problems

i 1y Illin
38 Gillespie, “Recollections of Early

M ies 21 (|880)-
i ical Society Serie. = 68 (1917).
Fffsﬂ-;;q szred in Clark, Jeremiah Mason 1 9
u

40 LLD Lﬂw er D’wa‘“ 1 1 6]
'05

ois and Her Noted Men,” 13
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THE RISE OF THE LEGAL PROFESSION

where “the sheriff was as busy as a militia adjutant on r,e,t:'llew day,
and the lawyers were mere wreckers, earning salvage —hg en(;
gaged in all the skullduggery and pettifoggery that the shrewd an
bustling shyster is supposed to have practiced.*? e
Western lawyers, as a rule, were the sons of poor or mi -
people and seldom had a college education. They were t ;
products of the law office and the courtroom, and in some Lr;-
stances, of self-study (or no study at all). Most state and tfrrSt
torial statutes before 1820-30 required a student to spend at lea :
two years, and sometimes three, studying under the supervision g !
a practicing lawyer or a judge. But after 1830, with the advent :
“Jacksonian democracy,” there was a widespread tendepcyl .
abolish this requirement and to allow a young man to Eracnc;i o
as soon as he could convince any judge that he knew “some law.
These relaxations in standards were also in keeping with “‘VCSEEHE
egalitarian views” which proclaimed that the rough Schc"ﬂ‘lf o
actual court practice and court experience was the best
sional training a man could possibly have; and that every ambmqus
and honest young man had the “immemorial right” to make a 11‘;
ing and rise in his chosen profession as well as in the community i
he could succeed in the hard school of practical experience.** Upon
application for a license he was, as a rule, subjected to a purely per-

functory examination as to his knowledge of the law by a disinter-
ested and often ignorant jud

ge or by a “board” of equally un-
interested and ignorant lawyers.

In kecping with the new
judges and lawyers alike were

class

democratic spirit of the frontier,

willing and even eager to give 2
young man an opportunity, provided he could produce a few
recommendations, appeared to be reasonably pleasant, honest, and
somewhat intclligent, and could convince them, if they were not
already convinced, that he knew some of the rudiments of the

41 Baldwin, Flush Times in Alabama and Mississippi g1 (1854).

42 Ibid., 114-41.

43 English, The Fioneer L
versity of Missouri Studies,
Frontier,” ¢o American I.

ican Lawyer,” Proceedings of the State

4 See English, Pioneer Lawyer g5

awyer and Jurist in Missouri 12-13 (21 The Uni-
no. 2, 1947). See also Zillmer, “The

Lawyer on the
aw Review 33 (1916); Rogers, “The

Epic of the Amer-
Bar Association of Wisconsin 84 (1934).
96 (1947).
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: Jestern lands were
law.® Since at that time large sections of th(:y}:\re only 00 anxious
stl without lawyers, the bar and i courticm in the small county
to “create” additional attorneys andfgtti:lc; ttimc, R agc;us'oior
seats where they might, at some ers of population—
already establiskﬂed l:ivycrs n th-e 1argfefr iﬁ:;l, collect dcibts _fOl'
where they might get some business Ors 16 J¢ was this siruation
them, summon witnesses, Or Serve Papim'l to make the following
which prompted Judge William B Nap lawyers: “Many lawyers
critical comment about early 1\-11s:soun ntwc?ff the law as 2 science
here are found to be profoundly 1gn0;‘a- ternational or civil law%
and who perhaps have never heard Oh mlaw of real property (l)lt
it evin. partially e lﬂ; gishonorable as tl:'ley e %
England, but who are honorable and Chitty, the Missourt ;tat
be considered elsewhere. By mem9nzmge me Court, he is arme aa
tutes and decisions of the Mlifss'(iig;iilll;fr more in succet;cllsng h:rr: =
all points and prides himself 1 - ino his opponents,
den}:l?mtesr, or sé)uashing a writ, ;}‘r no::;g:’fi_{g P | s
gl 3y o0 0D 5
. LiFigation on the g?f;e(:s’tlplaces a Cc_;mprel;c;lz}]‘l’: S
infntpl} : if nogf ;us(:icigl technical training in lega

€ law

rage lawyer. The
quired of, and likely to be of little use t©, the averag

dle were of 2
cted to handie da
e emin t}? af1.1}:1(‘f‘nm‘nemal elements © cuitive sense of natural
k;\owli:ldgﬂ of tB{; ckstone, as well as an 10
gleaned from :

imple litigations
g f the ssmp
A efly relied upon to dispose O i s Socies
lt"l]ftt1 = wszri:r(;x}:::e zxisted no volum
at arose.

inous Co].]lECtA iats mind, an
i te. -
ay of authorities t0 €1 a good deal of com
to master and no fa“tsya power of rc”‘m}r:g; as not a distinct gift
ability to marshal fac (;f purpose, and as 0 ufficient equipment t0
P - te;am?:ior storytelling were § he appeal to emotions,
en
of gaband a t

ort
ke a man a passable lawyer. Oratory
make

issouri 73
y of the Bench and Bar of Mis
istor

H
45 See Stewart (ed.), The

(1947)- . Harvey, Marshall,
“398)4'5 See English, Pioneer Lawy " pomoé o, of ok 1)- i
47 Napton, Notebook 41-4% mLﬂDJ'“ 97-98 (1947)-

in English, Pioneer
Missouri; quoted in Eng 107
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which frequentl
we
ness and force, a):ld Wr;ts 1;2; legal argument, was marked by direct-

the jury. Ro gely relied upon to sway th
Bl Sy vitas seall s Bl gt op ifor
terms “lawyer” and “mtely more than subtle legal reasoning. The
as late as 1819 arto speechmaker” were almost synonymous, and
The outstanding s meys in Missouri called themselves “01":.1.tca;s.”‘iB
ability to stir hi lfsrte ngth of the pioneer lawyer lay perhaps in his
flften more importa niners to anger, laughter, or tears, and it Was
jury—his likes and dislir]? knc!w the life story of every man on the
temperament—than to k iy associations, and his peculiaritics of
case. Juries who shed now the law or understand the facts of the
had to have that ho ed tears over “the poor horse thief who just
also delighted in IS¢ In order to feed his eight starving children”

: hearin
Party with invectives ang;ilawyers flay each other or the opposing
accuse each other, without any justifics-

tion Whatever f
- i tohf? E};,rifle moﬁt reprehensible crimes a frontiers-
groes.™ The victims of gﬁ’hc eating, and cohabiting with Ne-
groundlessc attacks occasionally retaliated by
duel, by wai:iouﬂtercparges, by challenging their
courtr or by engagin ng outside the courtroom door with
T;’l‘:’f:l ‘ g in a bout of fisticuffs right in the
uties of th X

both ard I the earliest frontj .
[who Pl‘::t?(s: aélf! ill rewardcd;sorg—rﬁl;r lawyers, in the main, were
€d 1 upstate N account books of my father

lates, “be. w Y.
the chargz :I,J eunqa“f evidence of ;:Iz] IGeorge W. Strong re-
deed re ln51gnlﬁc3nt sy arly Stmggle Most of

, Occasio
480 nal la.lgc
Novemﬁ":m«i Intelligenzer and Boow * fee, not more than
o % 1819, p. 4. oon’s Lick Advertiser (Franklin. M
, Missouri),

" cCurdy. *

Histori 19y “Courtroom "

s:dRMﬂxrﬁ (1961). Ontol')' in the Pioneer Nt

- 3 - llmi, 6 M! .

survive, ler yers will be amazed § issonr:

and s let alone that the

nd file Practitioners ch Prosper, on the incredibly aver;gg frontier -

nodest fees wh; )
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S?o.oo generally, the taxable costs in a litigation in one of the
higher courts. His aggregate fees . . . amounted during his first
year—fm_m January 14, 1826, to January 18, 1827—to $217.00.
.. In his third year of practice he was evidently making good
headway, for his receipts in 1829 amounted to $670.00.”%" Hence,
not many frontier lawyers in the early days were able to support
‘hen_lsdves by the exclusive practice of law. Especially in the rural
Sections of the country they were compelled to combine “with
their professional practice . . . the occupation of farming. . . - Their
practice was not sufficient to engage all their time; the court ses-
sions were infrequent . . . and it was, therefore, quite natural, and
entirely practicable, to manage 2 farm without neglecting the
practice of law.”?
The vast majority of the cases the frontier lawyers were €x-
pected to handle were of a trifling nature, and it was the large
number of suits rather than the amount involved in each case which
er}abled the average lawyer to make the practice of law pay off.
Slﬂct_‘. farming, fur trading, mining, general merchandising, river
boating, land speculating, and moneylending were the only busi-
nesses of any consequence, the practice of law in the main centered
around these activities. The greater part of all civil suits dealt with
debts, accounts, notes, contracts, titles, foreclosures, ejectments,
and bankruptcies. Because money Was scarce, the lawyer fre-
quently received for his efforts commodities, services, land, slaves,
furs, a share in a mining interest, ot just credit for merchandise.*
Ferris Foreman, a young lawyer from New York in search of a
place to settle on the frontier, in 1836 had this to say about the
51 Strong, Landmarks of 4 Lawyer’s Lifetime 11 (1910).

52 Ibid., 5. Ut

58 In hiss Autobiography, Thomas L. Anderson relates: “The litigation [of

the frontier] was generally of a small nature—there was a great dcnl however, in
proportion to the population. Litigation at Palmyra {in Missouri] _mcreased rap-
idly. We had three terms per annum—and frequently 1 would 'brm_rgh ab:r:; 1{:&);
e o

suits. The collection of debts furnished a very Jucrative practice. ‘
sold to merchants on credit of

North East Missouri was flooded with
six months and sold to pe0ple on credit of rwelve months—the result was that the
he merchants could not
A : ... no deeds of trust—all
fﬁz ::1:: ﬂ(:ind der deed of trust—and by
Banks.” Autobiography £ Thomas L. Anderson §=10, Western Historical Manu-
i jversi i. Columbia, Missouri.

script Collection, University of Missouri
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Missouri bar-

have means, ¢

capital, by ta

“All the gentlemen of the legal profession, VIT’E]‘I’
Ngage in speculation. . . . Men [who] have s :
king advantage of the time, make fortunes here in :
few years. Men here do not attend to their business [scil. the Pm‘i
tice of law] as assiduously as in the State of New York, or indee

anywhere North or East. Men make money here easy and spend it
profusely, s+

Abraham Lincoln, an extreme example, once drc?w a Wlﬂlllcﬁf
a wealthy client whe resided several miles from Springfield, i
nois. Since the roads at the time were impassable, he was force t’s
travel by foot, He Spent a whole day going over the tesra.t{:t‘
affairs, wrote out the will by hand, and returned home after nigl .
fall. For all his labors and travels he charged §s.00, yet the tot
estate involved exceeded $100,000.00. For his services in the case
of Samuel Nolan V. John Hunter—Lincoln drew up the Plcadm%:
and participated in the trial before a jury—his fee was §$5.00.
ere he collected $600.00, he charged a mere

In a case of debt wh i
$3.50.% For drawing Up a lease for a hotel he received $15.00,
and for his legal servi

55 Pratr, Personal F inances
56 Townsend, Abrabam [,
572 Collecteqd Works of 4
5 Wold

of Abrabam Lincoln 38 (1943).
incoln, Defendant vii (1923).
brabam Lincoln 332

yer Lincoln

8 Plea or notice of defense;
P ustained; arguing a plea in abatement; and drawing an
affidavir of atachment. The fee for the trial of 4 i urt of record was
$10.00, and $10,00 Was the minimum fee demanded for g case argued in the Illinois

Preme Court and the United States District Court. Fees in Chancery were
slightly higher, The per diem arrangement usually called for 5 charge of $15.00,

1io
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: he bar of
ras admitted to t .
. Moore, who AP the practice
N lflaghOlﬁrr;e‘:oEfessed that his total 1“:0??1::(? Tre : youns
ro 3 5o o -2 T
ofol;tw f(?r seven years was only $700.00. do not, each earn three
I in this city [scil., Raleigh], who . ... enter, boldly asks
i n:l 11 t);r annum. A mason or a carp around—and yet
hundred hi(])]i al'sslzl day and gets it, all the Ycarrather allow them
i orr:l ?0 make their sons mcchamcs_bu;ashionablc to be a
o s rofessions. . . . If it was morz-fﬁculty would soon
to starve lnhP a Lawyer or Physician the di et WY
Carpenter t a’r’lm The records indicate, howc'vc ,e d practitioners
lﬁedo;erctfame. Seebtoalioetablahind s expen;rll;ged sn TR
i ::311 ling individuals who barely n}fession suffered real
were PO;:"]-'. glg,'m 7 ch members Of thc prO elves indebted as
?c?iiosrtnilcﬂl?ﬁdships and frequently found t};e;? Sthe finest lawyers
well as insolvent. Archibald D. M“rpl?i)y;e(:infor debt.”!
in North Carolina, was actually Impris rages that were con-
i Drespite the (;bvious economic glsadvanati%n years faced !;Dg
. — starv L . bn' s
1 ractice of law—t - ies inherent in
rllected s Lhilgiﬂg lawyer and the'd]fﬁcutl'm(s)red profession on
:_nnost evsz ut ractice—law was still thi:1 aﬁ[l]aw stands first 1n
Ing up a decent p oo atatethis _ i
ier. As late as 1857 1t W 2’62 Victor M.
:'tspf;::)tzgflli-ty in the eyes of ev;/li}’ y?::;,g Efac?rmed Thomas Ruffin
hibald D. Murphey, e d ment) for
phey, i SOn.Of Afr: billl of divorce and an application (and argu
as did the drawing o

1869. ga.l Shc
; s e Years of Le ;
receivership. See Chicago Lig:ig:nmination aod geg;;:;mgﬁwﬁm! Lo fe
ice i mguult'ledci;gﬁﬁe:‘ﬁzo-wﬁo,” 29 North Caro
tice in Nort

- . “If there
fin wrote 1n 1826: o
{952, ister, May 31, 1836. Thomas R some of us, bonorabe :-;.
90 Raleigh Register, d‘zhusineﬁ of our (bs:}lma'nd betake ourselves t0 il
bk impm‘:illme:tv?to resign our Credent: c‘:’)ngeﬂial with our dlSP";:r a5
tornies at Law, v ities and mor dge necessary for .
loyment more suited to our c“pa‘: uisition of the knowi:ng of an honest liveli
i:hey]l:-rr:n".mim of agriculture or :,!l:h \(:’1(111 secure to us the m
f some trade whi
performance o

For addi-
amilton ed., 1920). 3
f Thomas Ruffin 345-46 (H :;e Farmer, “Legal Prac
hood.” 1 The Papers o

4 ional earmings, . H"’toricaf Re-
st ion about lawyers’ professio 7 30 North Carolina
tional mformnﬂ?ﬂN rth Carolina, 1820-1860
tice and Ethics in No
i 1-53 (1953).
view 3551 3ST be Papers of £
62 “Fditorial Table,” 7
census of the year sﬂso‘s'i‘:m
North Carolina as 399-

d [9!4)-
1-37 (Hoyt ed., 8¢7). The
ibald D. MHTP’-"-'{ 47 Magazine 187 (1857
f Archibal lina University
North Caro

fessions, gave the number ;}f lawyers in
ﬁméomh:up:? the United States, 1850 3185.
th
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in 1828 that he w
other profession.
fession than law, he had dec
dernier resort of all Blockheads.

ould rather be a lawyer than a membe:: of any
But since he was seeking a more Iucra.twe ‘Ero-
ided to become a physicm.l, the
"% The legal profession, it must
a certain undeniable prestige not
work. It was, above all, the surest

be borne in mind, carried with it
to be found in any other line of

avenue to social and political preferment. A young man from one
of the lower classes of society could rise and be recognized as 2

gentleman by becoming a lawyer. In the eyes of many young men
these unquestionable advantages greatly outweighed the rathet
numerous and burdensome

: disadvantages connected with the prac-
tice of law, In consequence, the legal profession grew rather
rapidly dUI‘ing the early years of the frontier.®

A characteristic feature of the administration of justice on the

frontier was the judicial circuit system. In keeping with the popu-
but somewhar €xtrava

: gant tendency to bring justice “to oty
man's door,”% hoth the bench and the bar—the “circuit bar’—
traveled from county seat

: WYyers, in order
“eircuit riders,” traveling

ir}star.xce, Spent approximately forty-three weeks eac
circuit.” To appreciate

the sturdiness of the Id circuit lawver
(and circuit judge), 4 description 0'd circuit lawy

of the itinerary of the Eighth

h year “on the

. Thomas Ruffin, Late
na: A h’ﬂnoﬁa‘l Orarti " ]
Ruffin 23 (Hamilton ed., 1920). ton,” 1 The Papers of Thomas
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=5 “y’ Abraham
IR 840—incidenta \d, Saga-
icial Circuit in Illinois around 1 . Springfield,

{ﬁl?}?rll’f lri:slit—might i fl.OgltoEl-remont, Taze-
morce County, the court (and the bar) m({;:-aoodford County ('ilo
3 iles ; 10 Metamora, E . to POSWl' e
w'i:lu Eotu ngoﬁfx?in;;na) McLean County (3(_) gg?lton, De Witt
:111; ?at,erio Pulaski, Logan County (35 Tmleg)’umy (25 miles); t0
County (25 miles); to Monticello, Piat Danville, Vermilion
Urbang, Champlain County (20 miles); t© miles); to Shelby-
C; an"*’( 0 mﬂpes) ; to Paris, Edgar County (gffcmltrie County (15
vmtnglel%)y Count’y (55 miles); to Sul(hvan, iles); o Taylorsvﬂ)lc,
1 L iles) —

Eulﬁis)’ toc[;ifi;u?s (I)Vl miles) Ca(;:](? back to Springfield (25 ™

stian 5 A

67 : e
e approximatel)}flc}l_s Irxllilte?;ar at first rode along trails, 0
The members of the circ

ilet articles, a

ining some toile
. s containing d some paper.

carrying saddlebag  tWO, an

horsebaclz, clgn s}gﬁrt, perhaps a lawbook Ohorsc ,buggY often l?ut
%‘]\?ﬁe C(');et,ta:er roads came into use, the Ongc_ilc horse, at least during
¥ u i) erseded the sa s thc weal'y-
not always successfully sup the county seat,

ing upon tions, either
the dry season.®® Converging Up d for accommodations,

K u ers
travel-stained lawyers shopped arou houses where “the lawy +
he local inn or in private boarding ds were located in 0
ey bed and three or four beds ' nce of county hos-

e :
slept t,\,lr:) 11% . x ors of travel, the inconvenic
room., e rig

heap
: 1 Kentuck}fa ac

13 » 3 HO klnsvlues“ OSt,,"'the
celrie;-.th: fir;s:rc *;?“’4 c:[‘lﬂy v‘,’as called “Buzzard Ro

Wooden stru ] gnlﬁ

& In 7off., 89 (1?36). mpanions on the
et Lo LR 2 U i om0
e oned: of “circuit riding” n;:l\ etoo deep for safety and e

circuit, describes the ham:ame to a slew that loo in the depth. I had Eﬁ;e
losing a dhof i '[f.m‘ﬁeme buggy]l ‘“:;:’:;ii;: ::d with great difficulty my
detached a horse /

Lincoln,
to a : ff, Abrabam
but a little way till we P‘f::,’lg:f,;ﬁ distance.” Quoted in Du

F ¢ the rigors of
had this to say a‘::::d t0 do on the

e on
bed ropes—som

an m—some on

ircuit travel: “No hum in the same roo:

cireu 1 have slept with 20 men

circuit. I hav

¥ ” d
h victuals.” Quote
o under them; anfl oh—suc tion of the Indiana
shestsca i 0 ). For a dramatic descrip o (1916); of the
quilts—sorne oA incoln 198 (1960)- Lawyers of Indiana 8-10 North Caro-
1 . Monks (ed.), Courts % Practice and Ethics in
circuits, see I

P Farmer, “Leg , passim (1953).
Tooass Camum;:cg:ru;ﬁ;ax;ﬁﬂoﬁcd Review 329-53, P4
lina,” 30 Nort
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Irregular hours of slee
o_f meals were 4]] part
Circuit. A man had to
he had to be a man of
Sense of the term: eng
Cases day in and day
comers. Uncommon v,

work were the chief
lawyer. 71 «p acing ea

P and the irregularity as well as poor quality
of the exacting and exasperating life on the
be healthy to stand up under its strain;™ and
real ability—an all-round lawyer in the true
aged in a “nomadic practice,” he had to try
out without much preparation, taking al
ersatility and an awe-inspiring capacity fqr
professional qualifications of the old circult
Wt s -ch.day new problems which at times necess

_ !mprovisations,” he had to “develop the capacity 10
think under fire ang acquire the knack of adjusting himself quickly
to changed situations; confronted with a type of practice that re-
quired alegal mind quick to find expedients, he found himself rely-
g not so much on precedents, but on his own wits and native
shrewdness, 72

The vast ma

jority of the early frontier bar consisted of men
WhO fOI' some regq

: son or other had come from the Eastern seaboard
i T, 1n so-me Instances, frm? the Gulf states. The lure of
i g er px_'o.fessmnal and economic opportunities, often coupied
abl:n dz:)s}?}::. of adventure, induced some established lawyers t0

T native communities and move west. But the greater

« Harris remembers «
: S s “the wretch ions” when
traveling the circuit: “The taverns . , o accomodations

€ ‘transient’ of ¢h

3 more than once [ h

-+ - « The beddi

Superabundant, T g was usually abundan

. t, perchance the bed bugs
porch, or on a ben l;lguests performefi their ablutions in 5 tin basin on the back
B e ench out by the well in the vard. .. wiping on a crash towel that
Washing at th:e wsc?irf)r:z lf;;ln:m W;:t &,; Cgeﬂ:ive ! g ssinetly remember

” % ng when t| 3 3
Do Harris, “My Recollections of Apeaper T a5 thirty degrees below

» 1904. Whenever +" Farm and Fireside,

T Wuldman, Lawyer Lincoln

8741, (1936).
2 Duff, Abrabam Lincoln 168

(1960).
114

i e F ier
The Legal Profession on the Front

: of the available
their experience and reputation monOPOh_che;nﬁf;u ght he saw an
legl business™ On the frontier the begImi®’ L O cioper in his
opportunity immediately to rise to SOme politics- The immigrant
chosen profession, or in business, or i P seats or main trading
lawyer usually sought out important coun:;)t’ his shingle. Later he
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pomee < ][sgeckenridge to his brother-in-law, Josep Ay :

76 Letter O ’ Harrison
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g are described by Lowell H. Harrison.™ Soon 3&5}; hﬁ
had been admitted to the Virginia bar in 1785, the year in whic

* - . ic de-
the young re ublic was in the throes of a serious economic
young rep

< : : . ice of law
pression, Breckenrldge discovered that neither the practice 0
nor farming nor the

combination of both, in spite of all his e’“i]r'
tions, could secure him adequate economic returns. Althoughonf
Was considered a good lawyer with a fair professional rCP}lf;“ﬁke
he faced the keen competition of the early Virginia bar which,

: with
the bars of so many other states, was seriously Overcrowideide-
an abundance of outstanding lawyers. In addition, due to the
spread economic plig

ht in the East, the few clients he had W;r:
either unable or unwilling to pay for his services. In 1?8?'!116";’:t
instance, he found himself compelled to employ an agent to €07 2
fifty-four delinquent accounts, Other clients, lacking sufficie
cash money, paid him reluctantly in kind.’®

ile thus struggling to make ends meet, Breckenridge re-

for so doin

of lawyers, and the deep

country [of Kentucky].” After some
hesitation, Breckcnridgc, in 1790, purchased six hundred acres of
land in what is now Fay

ette County, six miles from Lexington,
where he hoped to estab

lish a profitable legal practice, Finally, in
1793, he permanently transferred his fa

mily and possessions to
Kentucky.

Alphonso Taft, the founder of the “Tafe dynasty,” settled in
Cincinnati, Ohio, in 1838. His reasons f.

or transferring from Con-
necticut to Ohio were similar to those which prompted Brecken-
7 Harrison, “A Virginian

Moves to Kentucky,” Joc, ¢it, 201-13, and the
unpublished sources cited there,

8 Ibid., 102,
™ Ibid., 02-203. See also ibid., 106-207.
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.

8 (1939).
80 Letter of Alphonso < jam Howard Taft

i will
1 Pringle, The Life and Times of

in 1 ibid., 9.
. 8, quoted in 1 4
81 1 ibid., 8 fl.rl'?}‘?; Phelps, dated October 9, 1838, q
82 [ etter to Fann

ed October 27, 1838, quoted ibid.
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worthy of credit, of one month’s credit at least. . . . When eggs
were Six cents per dozen, beef three per pound . . . and everything
else in proportion, a lawyer could not expect Jarge fees.”*
The earliest (and, as a rule, most successful) lawyers on the
f_ronticr, as might be expected, were “jmmigrants,” although in
time the native legal talent made its presence felt. This “immigra-
tion,” at least in some places, followed a certain pattern. The first
lawyers in Tennessee and Kentucky came mainly from North
Carolina and Virginia. There was also a sprinkling of lawyers from
other states, including Pennsylvania and, in some isolated instances,
from the Northeastern states, Among these immigrants there were
not a few men who had received a good education in their native
states, including an adequate training in the law.2® Of the fifty-five
lawyers who are said to have practiced in Missouri around the
year 1821, ten came from Virginia, seven from Tennessee, four
from Kentucky, three from Connecticut, and one each from
North Carolina, Maryland, New York, Massachusetts, New
Hampshire, and Vermont. Three were born outside the United
States, and the origin of the remaining twenty-two cannot be
ascertained with any degree of certainty.®® But it is certain that

men from Indiana and Tllinois settled in Missouri, and that some

l?WYerS came up from Louisiana and Mississippi by way of the
river. Just before Missouri acquired statehood, persons who had

grown up “west of the mountains” were arriving in ever greater
numbers, and soon a few men, such as Edward Bates, Joshua

Barton, Fzra Hunt, and George Tompkins, received their legal

88 Stewart, Bench and Bar of Missouri 13 (1898).
89 See, in general, Caldwell, Sketches of the Bench and Bar of Tennessee
2 vols. (18¢8); Green, Lives of the Justices of the Supreme Court of Tennessee,
1796-1947 (1947); Green, Law and Lawyers (1950); Levin (ed.), The Lwyer:
and Lawmakers of Kentucky (1897); Rodes, “Some Great Lawyers of Kentucky,
Proceedings of the Fourteenth Annual Meeting of the Kentucky State Bar Asso-
ciation 15268 (1915)3 Webb, “Some Great Lawyers of Kentucky,” l.’r?ceedmgs
of the Sixteenth Annual Meeting of the Kentucky State Bar {lssocmmn 6:4—36
(1917); Dishman, uGome Great Lawyers of Kentucky,” Proceedings of the Eight-
eenth Annual Meeting of +he Kentucky State Bar Association 105-14 (1919); Bush,
“Some Great Lawyers of Kentucky,” Proceedings of the Twenty-Fourth Annual
Meeting of the Kentucky State Bar Association (1925).
90 See English, Pioneer Lawyer 33 (1947)3 3 Houck, A History of Missouri
from the Earliest Explorations and il the Admission of the State

Settlements unt.
into the Union (1908), passint.
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training in Missour;
eath was the only |
tory before 1810,

proper, although it appears that James G,
awyer who had been educated in the Te{ﬂ-
Only a few members of the old Territoril
(Missouri) bar were college graduates. The men who came from
Tennessee, surprisingly enough, seemed to have had less than. an
average education, but some of the Virginians as well as some im-
migrants from other parts of the Union likewise betrayed scanty
educationa] backgrcounds.92 The early Missouri bar, it ?ould be
said, displayed all the diversity of background, education, and
social position commonly to be found on the frontier.* :

The first lawyers in Qhijo (at least in northern Ohio), who
included among their numbers some graduates of Harvard and
Yale, came mostly from the New England states anc!, somewhat
later, from New York, New Jersey, and Pennsylvania, although
there were a few persons, especially in southern Ohio as well as
in Cincinnati, who had moved into Ohio from Kentucky, Tennes-

See, and Virginia, While southern Indiana® seems to have at-
tracted men from Kentucky as well as some persons from other
States, northern Indiana

and Illinois®® received the majority of ftlelr
first lawyers from Neyy York, New Jersey, Maryland, the.Nc:‘:
England states, and Kentucky (southern Ilinois) ; and Michigan®
attracted men from the New England states, New York, “:nd
Pennsylvania. Natural} » since everywhere throughout the Union
there was a multitude of adventurers and drifters in search ﬂ_‘f
greater opportunities, and since the frontier was “wide o n,” it
is not surprising to find there people from every part of the
91 3 Houck, History of Missouri 161 (1908),
92 English, Pioneer Law

ver 33 (1947).
%8 1bid., 33-34. )
94 See, in general, Reed, Bench and Bay of Obio 2 vols. (1897); Neff, His-
tory of the Bench and Bar of Northern Opio (1921); Marshall, A4 History of the
Courts and Lawyers of Obio 4 yols, (1934).
95 See, in general, Taylor, Biographical Sketches and Review of the Bench
and Bar of Indiana (1895); Mon

ks (ed.), Courts and
(1916).

96 See, in general, Crossley, Courts and
Caton, Early Bench and Bar of Hlinois
Hlinois (1899).

97 See, in general, 1 B
tory of Michigan, 1805
(1940).

Lawyers of Indiana 3 vols.

Lawyers in llinois 2 vols. (1916);
(1893); P

almer, The Bench and Bar of

lume, Transactions of the Supreme Coure of the Terri-
1814 (1935); ibid., 1814-1824 (1938); ibid., 18251836
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ame postmaster gcncral n

of the age in which he lived, who bec
); Amos Kendall, a very

President Jackson’s Cabinet (1829-35 s
influential member of President Jackson’s “Kitchen Cabinet,” who

became postmaster general of the United States in 1835; Madison
Conyers Johnson;1** John Boyle, who was to the jurisprudence C:)E
Kentucky what John Marshall was to that of the United States;’
Benjamin (Ben) Hardin, who by many was regarded as the ablest
jurist of his generation west of the Alleghenics;m Charles Andel;-
son Wickliffe, who became postmaster general in President Ty}cr,s
Cabinet (1841-45); George Mortimer Bibb, the author of Bibb’s
Reports and United States secretary of the treasury (1844"!5)’
who argued several cases before the Supreme Court of tl}e Umt-c.d
States;'7 John Jordan Crittenden, who after a constructive politi-
cal career became attorney general of the United States 1 12?41
and, again, in 1848, and acting secretary of state in 1851 during
Daniel Webster’s illness;'*® and Henry Clay.'®

104 Associate Justice Harlan of the Supreme Court of the United States had
this to say about Johnson: “No greater lawyer, in the largest sense of the wor d,
ever lived in this country, in my judgment. . . . He deserves to be ranked by the
side of Daniel Webster and Rufus Choate.” Quoted in Webb, “Some Great Law-
vers of Kentucky,” Proceedings of the Sivteenth Annual Meeting of the Ken-

tucky State Bar Association 64, 75 (1917).

105 His many decisions can be found in
Reports, beginning with 1 Bibb and ending wit
and President John Quincy Adams considered him
Supreme Court of the United States.

108 He also argued before the Supreme Court of the United States in Green
v. Watkins, 19 U.S. (6 Wheat.) 118 (1821); 20 US. (7 Wheat.) 13 (1822).

107 Green v. Biddle, 21 US. (8 Wheat.) 1 (1823), together with I:lengy
Clay; Wagman v. Southard, 23 U.S. (10 Wheat.) 1 (1825), together with Benjamin
Munroe (of Kentucky); Bank of the United States v. January, 23 US. (_10
Wheat.) 23 (1925); Brashear v. Mason, 47 U.S. (6 How.) 97 (1848), together with
Walter Jones; and Fremont v. United States, 8 US. (17 How.) 567 (1855),
together with William Carey Jones and John J. Crittenden.

108 See, in general, Coleman, The Life of Jobn ]. Crittenden 2 vols. (1871).

109 Aside from a distinguished political career which propelled him into the
forefront of national politics, Henry Clay argued many important cases before the
Supreme Court of the United States: Skillern’s Executors v. May’s Executors,
8 US. (4 Cranch) 83 (1807); Osborn v. Bank of the United States, 22 US. (9
Wheat.) 326 (1824)—in the reargument of this case he was associated with Daniel

Webster and John Sergeant; Ogden v. Saunders, 25 US. (12 Wheat.) 135 (1827),
together with David B. Ogden and Charles G. Haines; Groves v. Slaughter, 40
US. (15 Pet.) 186 (1841), together with Daniel Webster and Walter Jones.

fifteen volumes of the Kentucky
h 3 Monroe. President Jefferson
for an appointment to the
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In Missouri, Henry S. Geyer, the compiler of the early Mis-
souri statutes (1818), who provided some of the main arguments
advanced in the Dred Scott case; and Thomas Hart Benton, who
won great fame as a politician in the National Bank controversy,”"
became nationally known lawyers. Ohio likewise produced some
lawyers whose influence was strongly felt far beyond the confines
of their state: Peter Hitchcock, whose main accomplishment was
the adaptation of the traditional common law to the particular
conditions prevailing in the new state of Ohio;"* Ethan Allen
Brown, a most competent chairman of the Senate Committee on
I-{oads and Canals, whom President Jackson appointed commis-
stoner of the General Land Office in Washington, D.C.;"** Charles
Hammond, the author of the first nine Obio Reports (H ammond’s
Reports), who by many was considered the most eminent lawyer
at the Ohio bar;"** and Thomas Ewing, who in 1841 was appointed
secretary of the treasury in President Harrison’s Cabinet.'* Indi-
ana produced Isaak Blackford, who while on the bench of the

Indiana Supreme Court wrote 4 total of gos opinions and thus

established and stabilized the law of the state.!5 And the Ilinois

bar hati:lots Stephen Arnold Douglas, a justice of the Illinois Su-

p:;mc l:irlt at the age of twenty-cight, a United States Senator,

and a candidate for the Presidency of the United States, who
110 :

Missousl: z9evarsgu: dpbe:f;’m the Supreme Court of the United States in Craig -

Benton (1886): I'\d:igs, -‘}.b:‘;'.(f?”;"s‘* also, in general, Roosevelt, Thomas Hart

H. Benton (1gos). of Thomas Hart Benton (1904) ; Rogers, Thomas
111 See, for instance, Lessee ;

v. Coats, 1 Ohio 243, 245 (1821). of Moore v, Vance, 1 Ohio (1821); Lindsley
112 He also appeared

reargument of Osborn v, mreo;h:l:n%nfne Court of the United States in the

(1824). nited States, 22 US, (9 Wheat.) 326
118 He ed bef. prem

Bank of the é’l}i:ed S:atou;,e :!:ex_?;_ G m of the United States in Osborn V-

It was ;?id that as regards his.legn] ability he ‘?;:: (1824), against Henry Cla])]r.

Theophilus Parsons, and Daniel Webster, Presid ¢qual of John Marshall,

1828, offered him a place on the Supreme 3 ofe;: John Quincy Adams, in
G Sec‘ in gmemt E“’mg‘ “Alltobiognphy of ,;:hun'“:ed States.

ed.), 22 Obio Archeological and Historica] Publicas; Omas Ewing” (Martzloff
115 1-8 Blackford’s Reports; 1-3 Indiana R v Gigrs).

in general, Thornton, “Isaak Blackford,” 3 | ewis G:; a0d Smith’s Reports. See,

(1908). 4 American Lawyers 189
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gained lasting fame for his debates with Lincoln; David Davis,
whom President Lincoln appointed to the Supreme Court of the
United States in 1862; and Abraham Lincoln. These are the names
of but a few “frontier lawyers” who by their natural endowments,
industry, ability, learning, and energy within a remarkably brief
span of time not only managed to rise far above local fame and suc-
cess, but also deservedly succeeded in becoming vital actors in our
national history.

During the early days the legal profession of the frontier
utterly lacked any kind of professional organization that might
supervise the deportment of lawyers. Some individuals, however,
took it upon themselves to state their personal views on professional
standards and professional ethics in order to raise the general level
of the bar. “I do not consider it the duty of a lawyer,” A.S. Merri-
mon wrote, “to bewilder a Jury or the Court and lead their minds
astray. ‘This is not what a lawyer ought to do, and I consider it
highly dishonorable for him to do it. It is every lawyer’s duty to
seck after the true and just rights of his clients, and to present his
case in the most forcible light to the court and jury and he has not
done his duty until he has done this; but it is not part of the duty
of a lawyer to assist a scoundrel at law or in regard to the facts
and whenever this is done, the man who does it is to some extent
an accomplice. . . . A lawyer, in the true sense of the term, never
studies Chickenery and low cunning. No, 2 man who is a la er,
never fears to meet the question and battle face to face.”"'® Ben-
jamin Swaim maintained that a good lawyer was one who would
not plead a cause if “his tongue must be confuted by his con-
science”—a man who would not grow lazy and would be “more
careful to deserve, than greedy to take fees.”**" As a matter of fact,

116 Newsome, “Merrimon Journal,” loc. cit., 304.

117 2 Swaim, The Man of Business; or Every Man’s Law Book 13538 ( 1835).
Abraham Lincoln's refusal to handle a questionable case is perhaps best illustrated
by the following incident, reported in Hill, Lincoln the Lawyer 139-40 (1906) :
“We can doubtless gain your case for you,” Lincoln informed a prospective client,
“we can set a whole neighborhood at loggerheads; we can distress a widowed
mother and her six fatherless children, and thereby get for you six hundred dollars
to which you seem to have a legal claim, but which rightfully belongs, it appears
to me, as much to the woman and her children as it does to you. You must remem-

ber, however, that some things legally right are not morally right. We shall not
take your case, but we will give you a little advice for which we shall charge you
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;Zrlihzr: ;I OOI_)}? T Chastmng the legal profession, insisted that law-
ow ,the r'c i, \’_Vou.ld have little or no fees if they would fol-
prein dpt Ii“CIPIC of justice to every man. The more desperate the
of renow ¢ more odious the offender, “the greater is the harvest
egivton. 1-2nd wealth to the successful pleader.” 1 The Raleigh
Eobet i n 1833, ﬂat.ly rejected the view, expressed by a lawyer,
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false and dlz Consequ?nce‘_ penouncing such statements as being
“it will neVengberous. o Pﬂl'lC.IpIe, the newspaper editorialized that
the ace ' be maintained in an American Court of Justice, that
: cptance of a fee releases a man from his obligations of socil
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States ;‘:;gl:lld = 1 AMmiss to say that the maj ority of the Western
i early bgamed In stature through their respective bars, and
and the e uzl e m-a-dc Tennessgge the foremost state in the West
the first hq alf IF tht}Cal influence of any state of the Union during
of their owno _the nineteenth century. Measured by the standards
environment t;:}:]e End judged with due regard of their particular
high charact:er s la.wyers_‘?f Tennessee often were men of
Some of them, Ef(toundmg ability, and great political acumen.
Polk, remained ; ]f e Jackson, John Bell, and James K.
Positions of olin' F nnesseez rising from local offices to the highest
ton who h dp tical power in the nation. Others, like Sam Hous-
10 Nad studied law in Nashville and by 1818 had a substantial

in the West and Southwest.

I : .
the ber;te:;?c:;?;: lawyers, in the main, not only were by far
NSy s of people, but they simply dominated the
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political life first of the Territory and, later, of the new state. The
majority of the members of the Indiana Constitutional Convention
of 1816 were lawyers. Of the first eight governors, seven were pro-
fessional lawyers, and of the first thirteen lieutenant governors,
eleven.'* [t must be conceded, however, that among the lieutenant
governors there was hardly a man of real professional stature. In
the Indiana General Assembly the lawyers likewise had a con-
trolling influence: of the men presiding over the Senate between
1816 and 1852 all but one were lawyers, and a study of the Speakers
of the House during the same period shows an even more remark-
able preponderance of lawyers.*** Lawyers furnished seven out
of the eight first secretaries of state; and they filled seventy-five out
of ninety-three terms of Indiana Congressmen prior to 1852. There
were sixty-one different men sent to Congress, and of this number
forty-five were professionally active lawyers. Of the nine United
States Senators elected by the Indiana legislature on a joint ballot,
eight were lawyers. Thus it appears that law and the practice of
law were largely the gateway to a political career in early Indiana.
Other parts of the Western country, as they progressively
gained statehood, and even prior to that event, gradually developed
respectable bars out of modest beginnings. Frequently, if not over-
whelmingly, the first lawyers of any professional standing in these
new states or territories were men who, in the search of greater
opportunities, had moved westward, either after already having
professionally established themselves in some seaboard state, or
immediately after the completion of their preparatory training for
the practice of law. In several instances “frontier-born” persons
also entered the profession, some after having visited the East for
the purpose of studying law in one of the law schools which began
to spring up all over the East, others after having acquired by their
own independent efforts whatever bits of legal information were
available in the native community. In keeping with the general
conditions prevailing on the frontier, there were also many—per-
haps too many—inept and irresponsible persons of easy penman-
ship and a voluble tongue who held themselves out as competent
lawyers. The growth of this type of sharper was especially en-

120 See 1 Monks (ed.), Courts and Lawyers of Indiana 8o (1916).
121 Ibid ., 83.
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;i'zrzge‘: cll)yhthf: peculiar spirit of a frontier democracy which
Waspasga 2 dt ¢ idea, so popular among pioneers, that every man
itk t§00 as any other, and that everyone should find open the
. };nate:al success and self-advancement in any field of his
profcse;' llatlt ere were also a goodly number of highly qualified
i mulc(;ilmlge.n who, particularly after being raised to the bench,
of jiiceh dﬂn§ about an orderly and successful administration
3 territoriy ‘j“;" oping and stabilizing the law in these new states
PR es. Within a Shfn‘t _]Jenod of time the legal profession in

- nIﬂer States or territories ranked at the top of the frontier
ie ;Y- t ha_d achieved, on the whole, respectability, social stand-

8, €conomic success, and political influence. In professional com-

petence it soon bec . .
in the seaboard sta:;sn e the keen rival of the old and established bars
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BAR ORGANIZATIONS AND THEIR DECLINE

EVERY cLass oR GROUP of professionally trained and profession-
ally acting experts has an inherent tendency to organize itself and
to form a sort of close-knit association or “guild.” This guild, unless
interfered with from the outside, sooner or later will compel, or
try to compel, all persons practicing the same skills to bec?me
members of it and to comply with the policies, rules, and decisions
agreed upon by the members of the association. In this it frequently
has the full support of the law. The primary concerns of such a
guild and, hence, also of these rules and decisions are, first, the
training and education preparatory to admission to the practice of
the profession; second, the maintenance of high standards as re-
gards professional competence and professional deportment, often
through the issuance and enforcement of a derailed “code of pro-
fessional ethics”; third, the exclusion of incompetent, “immoral,”
or undesirable people from the practice of the profession; fourth,
the establishment of good “public relations” through the diligent
enlightenment of the general populace, in order to enhance the
standing of the profession in, and its importance for, the com-
munity in which it operates; and, fifth, furtherance of continued
improvements of knowledge and skills among its members through
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