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LEGISLA TIVE AND JUDICIAL ATTEMPTS
TO CONTROL THE LEGAL PROFESSION

~ROUGHOUTITSEAR LY HISTORYumerous efforts were madeby
the several state legislatures as we llas by the various courts, usualV¥
fhe ppate supreme courts 1o supervise and control the Amen®d
e ga pro ession either by legislative enactments or by special rules
of court. These efforts which at trmes amounted to a ceritab le
fP1¢y' mmany mstances can be traced back to colonial days when
e awyer h~d been severely restricted for a while. In part these

efforts yegp mtended oying Mtly to curtail, restrict or embarraSS
the pro esgion as suchy,. part they sought to standardize the pre~
sp@msites  or admissi on to practice, to regulate admission as such,
@l supervise . the professronal deporrrnent of men already ad-
to practice . In addinon, both legislatures and courts at-
mtq&tobregulate th_ever vexmg problems connected with law-
S y esta?lishmg schedules of maximum fees which any
lawygr was permitted to charge for professional services and by

~:t~b|i~~!dth~sed{ﬁqo ~~manded ,or accepted fees in exc~s of the
inthe main~ e [11.S,  e~emaxunum fees, it goes without saying,
: ere  couragmgly small. The various efforts to super-
~Ise, r.eqgula~e,and control the profession,like everything motivated

y splte or ill will, were often clumsy, certainly ill-advised, and on

rrutte
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the whole rather ineffective. In many instances they were deeply
:esented and often vehemently opposed by the lawyers who, at least
in some places, preferred to regulate by themselves these vital mat-
ters more equitably either through voluntary agreements or
through the instrumentality of local "bar associations."

~he Revolution and the deeply emotional aftennath of this
historic event induced some of the new states to pass a series of
acts i?tended to eliminate from the profession as well as from the
practice of law certain lawyers, among them some of the most re-
nowl~ed practitioners of colonial days, who during the protracted
conflict had sided with the cause of the British crown, or who, in
the opinion of the patriots, had not displayed sufficient patriotism
or shown enough enthusiastic attachment to the principles of inde-
pendence and liberty. Thus, in 1778, Massachusetts passed an act
fo:bidding the return of those lawyers who had "joined the ene-
rrues” of the United Stares.' A year later, in 1779, a further enact-
ment simply confiscated the estates of some of these "loyalists.:"
In 17g1 the Massachusetts Supreme Judicial Court, by rule of
court, required all lawyers to take an "Oath of Allegiance ... in
order to ... exclude [from the profession] men who are enemies of
their Country”;" and in 1785 the Massachusetts legislature enacted
that only persons "well affected to the constitution and govern-
ment of this Commonwealth” shall be admitted to practice.” Tlle
state of New York followed a similar policy: In 1779 it passed an
act requiring all attorneys to produce evidence "of their attach-
ment to the liberties and independence of America," and give satis-
factory proof that during the war they had conducted themselves
as "good and zealous friends of the American cause.”! In 1781 a
further act was passed providing for the specific administration of
a"loyalty oath," and forbidding any lawyer who failed to take this
oath to continue in the practice of law. °

But after a while people began to calm down and, as must

1See note 7. Chapter |, above. This act, it wiU be noted, was repealed in

2 Ibid. This act was never repealed.
s See note 9, Chapter |, above.
4 See note 10. Chapter 1, above.

~See note 11, Chapter 1, above. 86 o
6 See note 13, Chapter 1, above. This act was repealed in 17°°. See ibid.
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e@&%&ysﬂ?@%r R .Iater,too k up agam the less glorioustaske
trivial, One of Vft Itsmany and hsistent  demands, be they everso
to the young  thepgmany problems which the past had begueathed
of arather hi "BPYdel€ WM erPer it liked icor nor, was the presence
it also inherit gd Yh eveloped legal profession. With the profession
people, to .re ¢ Iatte etﬂl%ed Eel t.Y many though certaihjlly not by au
of the practi!: of 1 profession ~nd supervise the variouphases
fession had by, ubi Already  during colonial times the leg:dpro-
visory regul t.C” sf-uJeered o much and often oppressivesuper-
Or COUrtsof 10N €NCe.J 1o many  mstances the severallegtSlatures
fied form and ~ncjw states merely continued sometimesin amodi-
mons polio! M fr0ser co o diRgkcn With the newly createdcon-
The onlres @ cady esta blished prior to the Revolution.
precedenrs fay instance Wh gre there were no, and could notbeany,
tree of law It gregulati ons ol the legal profession and thepra -
rates and Y2 tf€ NeWly creqre d Supreme Court of the Yrote d

which remain 8§ feder ol courts. By a rule of court o 179°

na practiced ¢ 1 C'Ch until 84 anycounselororattorneyw
Ornestate co dd BaStJi ree years elore the Supreme Courto’ >

the United StU e a ~Itted. to practice in the Supreme Courécr)gr

shgwsappear to be ﬁf?Vl?ded h|s pnvate and professional chara
selors and att In 1801, also by arule of court allcoun-

of the United®"§€Ys WTShr'ng to .practice before the Supreme Court
proper cases ant@fes Were req el take either an oath, or, il
o5 thiS coun ,au.rgIIBtTOn . of the tenor prescnblgd by t e s
torey Genetal Ugsaquent! v the Chiel yystice informed the At-
a, the king"sb ap t ebar “th 5 s court considers the practice
jmes for the peoc rand of chance ry 10'England, as affording out-
. racttlﬁe do thiScou t+ol _h

appearing before r--nt e begmolO<}ny lawyer
h€ 10tended to' eupremeC o1t was reqUlred to Ste whet'ler
12, 1801, it wal A4 an attorney or counselor. But on August
attorneys m" h. [t]hat counsellors may be admitted as

7 US tIScourt' on takl09 the usual O:lth."IOIn 1812 a

82 . (2Dall) 347 (1790).
“ %H:S.(I Cranch) ~||""(§ 01)

Yin!

10 |bid
I:Tngrish distmetiw’- dehiNew  York « Miassachuserrs, and New Jcrsey the tr~dicional

=, but this distincti  eendattorney ond counse lor (Parnster) persisted for some
on 1 not refer to the kind of legal work the bw:rer w:s
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further order provided "[tjhat only tWO counsellors .be permitted.
to argue for each parry, plaintiff and defendant, 111 a cause.
The First United States Circuit Court of Appeals, by a spe-
cialrulewhich was not observed by the other Circuit Courts, e~tab-
lishedfour degrees of practitioners, namely: serjea~t, barrlSter,
counselor,and attorney. An attorney was required either to have
graduatedfrom acollege and studied law inthe office of an attorney
orcounselor for at least three years or, if not a college graduate, to
haveread law in the office of an attorney or counselor for at least
fouryears and have practiced in a state court for at least one year.
He was eligible for promotion to the rank of counselor aft:r tWO
yearsof practice in a Circuit Court. A counselor could ber ised to
t’he rank of barrister after six years of ?ractlce. ..Trpq rﬂgﬁt afPefr £l
Jeantwas conferred upon a barrister o excepu? a

earsof practice.” . . mzed .
Y Theprank of barrister which was officially recog rubbcolo-1

mtM assachusetts. was r_evlved or atlIgasairecogen'Z?dgggtuary 7r
the Massachusetts Superior Court o U Icaigrjayers issued by a

17g81-cincidentally the first ruling pertalOtng
Massachusettscou~t after MassachusettS had become a state:
"b I'-hments are necessary
Wh ereas Lcarnmg and  terary accOmp “ary € the freedom of

?ﬁ wgll t(l) pron&ottﬁ tEe Happ_rlpe];sst as Lto pres | hd
e People and the Learnin<To a en ~courage
Pe, ! to rﬁ Wb\évcpy sn%lsgrv‘ient utogt e

and nghtly dITeeted ,bemg as we peeu ' Ipubbe and pfl*
great and good Purpose aforesaid, as promotimMes aready to bestow

vate Justice- and this Court,thl&@g at a e CleITIen 0f the Bar

peculiar marks of approbatJo" upon ) )
. slisa retailled the ;llicicnt dcgree of

pcdonning. New Jersey, at least unol 1839, 1 In~..MS to h~ve been th;lt a
Set)cant at law. In nlost o the stat”~ gene{,l o years in the lower couru
| ted h;IVCpr:Icticed f~rh:at east +-'udillg [h
awyer wz_a§ e)_(pece o Pr c.lcghe ngr; gr %%Surt ’ ""u illg [he suit supreme
c;orc being ;ldnuttcd to practice A forl o -11!’1 odof orne as~nattoroey
coun. Also, he h;ld to have pr;ICt! ' I(ﬁ)ge%ome ~counselor or. asin J\bsu-
(usu;llly in the higher cou~) before hc cou
chusetts until 1784. IIpa.rnster. B
1114 US o \Vheat) ~iif gh8Akenc.m 8ar :™J (1911).10 18u, by order
12See "V:argell,1-/1110™ 0 f d "the hOIIOn.ble dcgree of Krjeallt.
Storg c<In erre, . SR,
a, the court, justlce . J ~*"1'iISOn  bOth of New H:ampshtfC., 10
J . h Smith un" “ereml ..\ ! -amp3 -
:at-bw" upon jercm~ ct the court ‘elltesums for their le~nling. mtegnty,

testimol1Y of the enttt® rcspe
:and ability." Ibid.
ll7
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who , bya close app lication to the Study of the Science they pro-
fess, by amode of Conduct which gives a Conviction of the Recti-
tude of their miods, and a ldimess of PractiCe that does Honour
to th~Profession of the Law, shall distinguish themselves as men
of SCience, Honour and Integnty: Do Order that no Gentleman
shall be called to the Degree of Barrister until he shall merit the
same, by his conspicuous Learning Ability and Honesty' and that
the Court Will o I thelf own mere. Motion call to the Bar such
Persons as shall re,nder themselves worthy as aforesaid; and that
the ~anner of calling Barristers shall be as follows: ... The Chief
justi ce, or 10 his absence, the Senior Justice shall in the name of
the Court, repeat to him [the gentleman who qualifies for the
rank of barrist:r] the Qualifications necessary for a Barrister at
Law; shall let him know that it is a Conviction in the Mind of the
Court of his being possessed of these Qualifications that induces
t~em to confer this Honour upon him; and shall solemnly charge
him so to conduct himself asto be of singular Service to his Coun-
try by exerting his abilities for the Defence of her Constitutional

Freedom; and so to demean himself asto do Honour to the Court
and Bar.1s

Bfter 1784, however, no additional barristers were created by the
ourt."

kin ~781 the Supreme Judicial Court of Massachusetts also
too action concerrnng the admission of attorneys:

" Whhecreadt is provided that all Attorneys commonly practisin®

O theore@its of Justic o \wyhf,, tMis Government  shall take thé
at .prescnbed by Law for Attornies, and the Oath of Alle iance
to this Commonwealth and the twelfth Anrél e Ih the DIgt araudn

D History, of the judiciar
Bailey, A% c(grneaﬁysIS an eThew .&%i ] of Massachusew ~85ff. Ifoo ,
flon to the Bar of Massachusetts toff. % 907)-
upréawe JudlmalI Court of M

ized by the Iegls ature assachuserts having been author-
bar, "lojrdercd that Barris:erse~

to regulate, ., admigsion q rhe
Attorneys and Their Ad cau tot&]eg]ar%ys &N S

nnss10nto tdar®  of Mass a |peCIa Ch,, ee afe -

ordered, ﬂ&at parristers  “shall take rank accord t}> r.
. o tlﬂe Date f their resTW ctl
Wrﬁs“ d"- § uly},, 1782 prowded

t t e Supreme JudiCial”"Coure
s a an may, rom ume to time, record and est bI hall

nons c\,(vith the res%ect to the admission of Atiom a 1s d. sU~h rules ~d r~gulh
f eys,

. or manly practlSing u> "
sal ourt, 1m t e creanngh o Barristers at Law"

Counllonwealzh of Massachusetts 1780-180070 (-8 )e herpetual Laws, %fl the
The Groeral Lar<Jyd Massacbus~"tts66 (1g73). 101, cap. 9, sec. 4 (17 );

1’8
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of Rights having provided that every Subject shall be heard by
himself or his Council at his Election, in order therefore to carry
the same Provisions into effect and to exclude men who are ene-
miesto their Country, immoral Persons and com ... o0~ the ~eace
from stirring up unnecessary Law S[uits] and fomenting Dissen-
tions and Division amongst the good People o.f this Com~on-

wealth. The Court do in pursuance of the authority by Law given
them make the following Rule, viz: That no Pers~n shall be per-
mitted to practise in this Court asan attorney untlll he shall have
been regularly sworn asthe Law directs; an~ that no Person. shall
be admitted an attorney of s[ai]ld Court untill they are convinced

from the manner of his Life that he is a Friend to the Interest and
Independence of this Country-that  he sustains a good moral C~ar~
acter and has had Time & opportunity for & ha~h really acqull:,ed
sufficient Learn[ing] to render himself useful 10 the profession

and Practice of the Law."

In 17g5, by An Act Regulating the Admission o~ Attornies,
the legislature provided that "no person shall be adml~ted an at-
torney in any Court in this Commonwealth, unless he .15 a.person
of good moral character, and well affected to the consntuuon and
government of this Commonwealth.”  The applicant was also ex-
pected to be a professionally qualified andlfrofi~ient  pe~son~ and
he was required to take an oath of office. Th.IS oa~h, it will be
noted, was practically identical with that prescnbed m goxi. The
Act of gg5 also stipulated that "parties may plead and manage

their ... causes ... by the assistance of such counsel,~s they sh~Il
see fit to engage.” Neither plaintiff nor defendant 10 any SUIt,
shall ... be allowed to manage their cause by more than twO at-

tomies.”?" In 1795 "admission fees" for attorneys were set at
twenty dollars for the Court of Common Pleas, thirty dollars for
the Supreme Judicial Court, and forty dollars for barristers.”

15 Bailey, Attorneys and Their Admission to the Bar of Mauacbusettt 3'
(19076 acts of 17g5, chap. ~~'sec. I; 1 The General Laws of MllulichusetU 199

(181117 Acts of "7g5, chap. -3, sec.~; 1 The GelleTlll Laws of Mauachusettsl Is%o
(1813); The PeTpetlUllILaws, of the Commonwealth of Massachusettt, 17%-7

170 (88K cts of 1785, chap. 80, sec. 4; 1 The GeneTal Laws of MIUsdc~etts 5°4
(181}). In 181+ when ceruin partS of the ACt of 1795 were l:epealed, It was en:

Il9
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k I~ 1806 aruling of the Supreme Judicial Court introduced the
fan o ~o~nselor in place of that of barrister. This latter rankwas
nor explicirlv abolished, but was merely superseded by that of
gaynselor Thig Ony also privided that "[0]0 attorney shall clothe

usmess of a counsellor, wunless he shall have been made or admitted
as s~ch by the Court. All attorneys of this Court, who havebeen
adnutted three years before the sitting of this Court shall be, and
are hereby * made counse llors, and are entitled to all the nghts arf
pr.1Vilege~as such. No attorney or counsellor shall hereafter be ad-
nultted :VIthour a previous examination.v'v Ir was further stipulated
gatpnor to his g0Migssi0o as an attorney of the Supreme JuXClh
Dun the candidate must have practiced as an attorney before the
COUrtof Common Pleas for at least three years or must be a person
who  "Degifles a good school education [had] devoted seven years,
pt the least: t0 Igrary acquismons and three years thereof, at<Ne
east, 10 the office, and under the instruction of a barrister or
c?~nsellor practicing in this Court.." In 181~ the Supreme ju-
dicla~COUrt repealed the rules of 1806 and adopted a number of
fwpscimre rules 21 Th ese new 1niles provided that a person Wit a
~ eral education and a college degree could be admitted to prac-
tice .asan attorney before the Supreme Judicial Court if he had
s~dled law in the office of a counselor for three years and prac~
be re as an attorney in the lower courts for tWOyears. He had to
e recommend:d by the local bar "as having a good moral char-
acter and as SUItably qualified."?" Persons lacking a liberal educa-

gated, that the “admisgbyyn fe@" of twenty dollars demanded of attorneys on thed

estAHfRigR 1o the bar of th _ C5.,\CO yiTsof Common Pleas should be used for the
rions" in t~ and mal~[ammg ~f a law library or "County Law Library Associa-
L f e respective counties. Acts of 181+. chap. 178 sec. a: z The General
praws 0 Magspchusetts .8, (8 23). For addjtonal derails’ regarding the admisStOn to
of~lce  In  assachusetts, see Bailey, Attorneys and Their Admission to the Bar

asgac lusetts 29ff (ItvI7)  For wte "loya by oath " reqUired of all n<>rsonswid-
109 to e admitted to the b, gee (N |~ assachusetts Constitution  of +1780, chap. 6,
e L
o B2 Mass (Myng 7207, (1806). The examiners for Suffolk Coun™ ap-
B Ime un er the rules of ¢oyrt of 1806 were Theophilus  Parsons  Qlristopher
Seor~, ~am~1 Dexter, Harrison Gray Otis, William Sullivan, and Ch~rles Jackson.

e . Cy, tto77Jeyr and Their Admission to the Bar of Masrachllretts 41 (1907)'
;I2 Mass. (Tyng) 7+.sec. VI (1806).
6 Mass. (Tyng) 382-85 (1810).
22 Ibid., sec. I.
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rionor a college degree who had studied law witl~ son:e couns~lor
for fiveyears were to be considered as having qualificatlons eqUIlva-
lent to a liberal education and a college degree.23 A college grad-
uate, who for one year had studied law in the office of an out-of-
state attorney admitted to practice before that state's hlghest court,
had to study law for two additional years in the office of a Ma~sa-
chusetts counselor of the Supreme Judicial Court.” A person With-
out a liberal education and without a college degree, who had
studied law for two years with an out-of-state a~t?rney of t~e
highest court of that state, had to study three addmonal years il
the office of a Massachusetts counselor. s The bar was not 1p
recommend any candidate who did not meet these qualifications.
Although the recommendation of the bar was necessary for ad-
mission to practice, an unreasonable refusal to recommend an
otherwise qualified person (or an unreasonable refusal by any of
the lower courts to admit to practice a duly r~commended. and
qualified person) entitled a candidate to be exarnlO€dand admitt~d
directly by one of the justices of the Supreme Court.” By the. dIS-
cretion of the Massachusetts Supreme Judicial Court a qualified
attorney admitted to practice in any other state supreme court ~f
judicature could be admitted to the Massachusetts Supreme JUdI-
cial Court, provided he had become an inha?itant of Massachu-
setts."” After practicing for at least two years 1o0the Massachusetts
Supreme Judicial Court, an attorney could, on the recommenda-
tion of the bar, be promoted to the rank of cou~selor of th~ ~u-
preme Judicial Court.” The rules of i1sio relating to admission

were reaffirmed in 1s20.3° _ o .
n 1836’ presumably under the impact of cer:ain ideas whlc~

are frequently referred to as"the spirit of Jacksoman democracy,

23 Ibid., sec. II.
24/bid., sec. 1.
25 Ibid., sec. IV.
26 Ibid.., sec.V.

21 Ibid., sec. VI.

28 1bid., sec. VN. . I 1 d hdbce
2111bid., sec. VIII. It will be noted that many of these ~ esarea y ~ B ~
h 5 ff Ik Co nn! bar prior to the Revolution. See Recor - o0
proposed by t e u o. dy- I' oceedings of the AltUracbusetts Hirtoncal
of the Suffolk BoT, reprmte  In 19 T

Society 147-'79 (1861-62).
8016 Mass. (Tyng) 370 (1820).



THE RISE OF THE LEGAL PROFESSION

Massachusetts reversed' Its teaditiona | policy of requiring themost

exacung education gl stan dar ds of admission to the bar. In anew

figiwte dgvised to gy open the profession of the law to prac-
ya citizens, It was enacted that "[ajny citizen of thisCom-

menwealth ' of the age of twenty one years and of goodmoral
c aracter ,,.who shall not have studied .. ,'[law in the officef

some attorney , Withiin this state for three years] mayan the
regpmendation  of any attorney within  this Commonwealth,pen:

fion fyrfisupreme coyrt, or court af common pleas, to be exaliilthe

urnam!SSIOnas an attOrney in said courts whereupon the court
Sha assign some time and plfice or the exammanon and ilthey
shan thereupon be satiilied With hiS acquirements aft'fiquar ca-
nops ' he shall be adrritte dhi like manner as if he had studiédthree
fu years -s1 Persons so admitted “to practise in any court, may
pigictise 111 every other COUTrt, i the state, and there shallbeno

nnctron of counsellors and anomeys.”?" And any person, "who

sfi@ti have been admitt ed an attorney or counsellor of the Nighest
I'h bir court m any other state .. ,and shall afterwards becomein
i g rtant of this state, may be aditted to practlce here, upon
sans gctory _ evides  of hisgood moral character and his profes-
8lang qualification s-s3 Alsg any person of good moral character,
ar aug not admiired an attorney, may manage prosecute or
pedepd agurr foranyoth oy person, provided he 3s specially autor-
b ort atpurpose ' bythe party for whom he appears inwrriing-
or |y per:so?~l nomination in open couiT."s4 In brief ~heoldand
rat ier pnrmnve not'ron that anyone may either act as his own zt-

torn eyor desrgnate as his attorney any person of his own chOOSIng

was suddenly reviVed.

the MMIEGCHe Revqlution o ot iived attempts were made Y

the %aneral r~:t~~ne”] :lat.uret? re~late attorneys' fees. In 17 .
¢Qal h g ==es.i Civllactions before the Supreme Jud'-

a;! tweF\)/(%J ré[hWIir?ngvgrrldaQ 's~ue ~f.|aw ~nd fact was joined, were set
g

81 : t six shillings 10 all other matters before the

Massach(&etts 5%%’.452663(181%')'20-|-H-.h € Rex: % statutes of the Commollwealth of

Massachusetts ~ Supreme J~d" ._, €0ProVislon abrogated some of the rules of the

321b’ iclal urt of 1806
Id..chap.SS , sec 'J "

S3Ibid., chap. SS,sec. 2'
3f/b q.,chap.SS,sec.ZT
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Supreme Judicial Court, the Court of Common Pleas, and the
Court of General Sessions of the Peace.” In 1795 it was enacted
that the following fees should be allowed: *to parries receiving
costs, for an attorney in all causes where an issue in law or fact is
joined in the Supreme Judicial Court, two dollars fifty cents. And
in all other causes of the Court of Common Pleas, and Court of
General Sessions of the Peace, where an issue in law or fact is
joined, one dollar fifty cents; and in all other causes in the said

courts, one dollar.?"

ee Acts of 17gg, chap. 73; The Perpetual Laws, of the COlllmon-~ealth of
Massachusetts, 1780-17gg 17g (1788). This Act was repealed the following year.
Acts of 17g7, chap. 65, sec. 1; 1+ The General Laws of Massachusetts 31" (18 3).
38 Acts of 1795, chap. 41; 1 The General Laws of Massachusetts J81 (%553).
See also Acts of 1813, chap, 11;2 The General Laws of Massachusetts 334 (7 3)'
But inthe main the fees for professional services were determined largely by
agreement among the lawyers themselves, A schedule of charges was adopted by
the bar as the lowest fees that could reasonably be demanded, and the members
of the profession bound themselves "not to receive Jess fees or compensation than
therein expressed.” Quoted in Chase, Lemuel Shaw U9 (1918). The first of such
schedules of established fees was adopted in 1796, "taking into considerati?n  the
great depreciation of money .. and the general inadequacy of the fees hitherto
paid in many cases to the services performed in the line of our profession.” !bid.
In 1819{;1 resolution of the bar called for a substantial increase in professional
charges. The preamble to this resolution stated the reasons for this action: "Tak-
ing into consideration that the rules of the Supreme Judici\ll Court [of Massachu-
setts] require that nine years, at least, should have been passed in literary and
professional pursuits, to qualify a man for admission to that Cour.t as ~n attorney
thereof, and two years practice therein as an attorney, to qualify him for ad-
mission as a counsellor thereof, and also that those who take upon themselves to
perform professional duties are, and ought to be, I~olden in lav.: and honor t.o
mdemnify their clients for all losses or damages which are occasloned by negli-
gence or want of professional knowledge; and lastly, th,at the m~mbers of the
p.rofession \lre !leVer llpplied to if the party c~n obta~~, ~Jthout thel! Illgency, the
nghts which the laws of the land secure to hun .. ,. Ibld. The ~harges fi.xed by
this new llgreement seem to hllve been rllther modest: foryrofesslonal  adVice and
consultation where the value of the disputed interest or datm exceeds five Jlundred
dollars five dolbrs. for Illetter demanding payment for a sum over five hundred
dollars: twO dona~; for arguing a case. in the Supreme Judicial Cou:t, rwen~y
dollars; for cuUecting mon~y not ex:~eedmg ~~e thousand dolla~, a retam~: of ~V|
per cent, Thcse rates, which csublished nununum fees, ho~e"e~, were not .M-
tended to restrict gentlemen frum taking h.igher compensation an cases of diffi-
culty or magnitude.” Ibid., 129'--3°,By 1817 lunety-seven counselors, four attorneys
of the Supreme Judicial Court, and twenty-fi,ve .attOrneys of tile Court of Com-
mon Pleas, prcsum2bly the o\'erwhclming ITI2Jonty of the MassachusettS bar, had

$igned this resolution, Ibid., 130.
"33
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Judict® BBSPEVER Mame becamcasoverclgnsrare, the Supreme

regulations of o  Same made a general rule that "[[Jhe rulesand
orce on the fif the pupreme judiy “1 Coir oF 1lassachusetts, i
Bf Counsello  reCdnt day of March, 1820, relating to the admission
force in this 'EaN AUOMEYS 10 oo rtice o Nall0g cousidercd asii
M curt until further order.”?" By a rule of courtthe

al PR GuEE twpbour ‘]Ud';reiiaI Court, in r820, ordered "[tIhat

admission of s ourr, excepting only those which relate to the
This rneant t~pd~sellors and attorneys shall be repeal®d."38
Corm of 8 .rtte ¥cneral rules of the Massachusetts Supreme
the Supreth 13 Qe infore o\ M3me ot least for a while. In 152

rules rel ti € U lgla COUrtof Majne fssued a comprehensive setol
tice bef@ 10948t e admissil~n of counselors and attorneys to prac~
ments thfet at ourtOW |th some nunor alterations and amend-~

chusetts ré5e Nepv rules we e yractica lly [dentical with the Massa~
admitted ures 0 1820 Allatto rneys and counselors who hadbceo
cature m-ito Pracgge in the Mageachysetts Supreme ‘Court af Yudl
Februa Pnor to arch 1St 8,5 and were residents of MalO®on

Maine s ro, 1821, were considered attorneys or counselors of the
upreme Court."

from ARl A aUNonz10g the Supreme Judicial Court to make

and counsefdrs'Ss EHeeW't resp~-ct to th% 38m|ssion of attorneys
passed as' A ame. legislature, on February 10, ISH,
person u-~ecia f ct Regulatmg the Admission of Attornies: No
the go ' esso good moral character and well affected toward
voted vernment and conStitutlOn of the state, nor until he had "de~

attai~::~~"yea:ha~least to the acquisition of scientific aod legal

tutioo, shoulda~e a;m .taken the oa~h prescribed in the state constj~
Itted to practlce as an attorney in any court.

81 MBme (Greenleaf) 410 (18n).
39 16 Mass. (Tyng) 370 (18w).
40 6Ma~. (Tyag) 382-85.
These ruleé\/l%ri?ic ng@rgsmcaf) HO-&oem (Ei) 22 ;9 Mame (Greenleaf) 295-<J7 (1835)'
a41' Y

w 't e ourt of Chance
421 Mamc (Greenleaf) ,,"10(18n). ry.

/PRy of dume 24 1820 1 L o f the Stateof Mamn43 (1821).
entitled W dem3dd~dr /& Person who falletc! ) meet _these requirementS  wa.>not
397. —very atwrney 5dr%e|%¥e gny remune.r.a fon for his pro cssJOna services. fbi .,
chargcd an "admission fc ";-1 to practice m the Supreme Judicial Court WIIS
C. 1Ic money thus coUected was applied to the salary

2)4
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Neither the plaintiff nor the defendant in any action was permitted
to retain more than two attorneys to manage their cause,” but
every citizen was authorized to handle his own suit either by him-
s~Ifor ?y any person "of a good and decent moral character" of
nis choice. Such person, upon producing a letter of attorney, had
the power to prosecute or defend any action as fully as any duly
admitted and sworn attorney." In 1s2s it was enacted that "[a]ny
person who shall have been admitted to practice law in the highest
court [of judicature] in any other State, where the qualifications
for admission are equal to those in this State, may be admitted to
practice in this State, Provided He otherwise confonns to the rules
and regulations adopted for the admission of attomies and Counsel-
lors, although he may not have prosecuted his professional studies
two years in this Stare.":™ In 1826, it was enacted that no person
who has "applied himself to the acquisition of literary, scientific
and legal attainments” as required under the Act of February 1o,
1821, shall "be required to pursue his studies for alonger time, in
order to be qualified for admission as an attorney in the Court of
Common Pleas," provided he is able to meet the standards of good
~oral character, adequate legal knowledge, "and is otherwise qual-
ified according to the requisitions of law.?" In 1830 the leglslature
apparently reintroduced the requirement of at least one year of

?f the Reporter of the Supremc Judicial Court. Ibid., ~46.0n February H, [812,
1t was enacted that no pcrson should be admitted as an attorney in the Circuit
Court of Common Pleas or in any Court of Common Picas, until he had paid the
County Trcasurer twenty dollars. And no person was to be admitted as an at-
to:ney in the Supreme Judicial Court until hc had paid the Clerk of this Court
cluny dollars. 3 ibid., fi-fo (1831).

44 1 ibid.,.397  (18H).

B RG oP FebrGiy 25, [825, 3ibid, [51-5! (1831). This Act in part repealed
the Act of February 10,18H (see note 43. Chapter V, above) as well as part of the
rules and regulations of the Supreme Judicial Court of [812 (see note 4°, Chapter
V, above), which had provided that all persons desiring to be lldmiued to practice
in Maine must have studied at least three years with a coun.sc:lorin Maine. 1 ibid ..
397 (18H); | Maine (Greenleaf% 41] _%L_812). is .

47 Act of Febroary 27,1816.3 ibid., 174-75 (18}1?'h Act el.im~ated the
provision of the Act of 1815that any candidate for admJS5lonto practlCe.lrrespec~
tive of his other qualifications, must have srudied at least rww~yean with a coun-
selor in Maine. See the preceding note. The Act also proVided that the several
CourtS of Common Pleas were authorized to prescribe proper regulations for the

admisb5ion of attorner-; to their respeccin bars. Ibid .. 175-
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legal studies INMaine: "[A Jny person of good moral character,who
1swell affected towards the Government and Constitution of this
State, ~~d shall ~ave.faithfully devoted seven years, at least,to the
acqUISIQOrof scientific and legal attainments, whereof three shall
have been spent inprofessional studies, with some counsellor atlaw,
and one of the three, with such counsellor in this State shallbead-
mitted to practice as an attorney, at the Court of Common Pleas,
upon his taking ... the oaths ... required by the constitution and
laws.of this State. "48 Finally, in 1837, the legislature enacted that:he
justices of the Supreme Judicial Court should not only prescnbe
rules f?r the admission of attorneys to practice law in all the courtS
of Marne as well as define a course of studies to be pursued by per~
sons wishing to be admitted, but also appoint annually within eac~
county acommittee of counselors to examine all applicants. Ifrhs
committee found that the applicant was a person twenty-one years
of age, of good moral character, well affected to the governm-~nt
and c~nstitution of Maine, and had pursued the course of ~dies
prescribed by the Supreme Judicial Court aswell ashad acquired a
thorough understanding of the law, it should certify him to the
court. Upon such certification the applicant was to be adrnined
by the court to practice both in the county where the applicSOOn
was made and in the Supreme Judicial Court, provided he paid the
required "admission fee" and took the oath of office as well asan
oath to suPPOrt the Constitution of the United Scates.”

In 1797 , Vermont passed An Act Adopting the Common Law
of England, which among other matters provided in section 21
"[tjhat the supreme and county courts shall have power to admit
atrornies insaid couns.tw Section 22 of this Act stipulated that any
person wishing to be admitted as an attorney to the county courts
should be examined by the judges and "by the attornies of the bar,"
and "if upon examination, he shall be found ... to have a competent
knowledge of the law, and be of good moral character, he shall,
after taking ... the oath prescribed by law, be admitted to all the
privileges of an attorney at law in this state."51 And "the supreme

48 Act of March 15, 1830, 3ibid., 310 (,83")'

49 The Revised Statutes of the State of Maine, Passed October 221 184f]
4T6-17_(184r)-

501 Laws of the State of Vermont 60 (1808).

51 lbid.
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court of judicature in this state, shall have the exclusive right of ad-
mitting attornies to plead at their bar; and no attorney, who shall be
admitted to plead at the county courts ... shall hereby be author-
~ed or empowered to plead in the supreme court, without permis-
sion or license first obtained from said court. "52

In 1797 the Vermont legislature also enacted that no sheriff,
deputy sheriff, or constable should act asan attorney for others, and
that no justice of the peace "shall be of counsel, or act ~ an atto~-
ney ... [or] undertake to advise, or assist any party, m any SUIt
or cause pending before him," or in any suit which at one time :vas
before his COIIrt.611In 1805 clerks of the Supreme Court of judica-
ture or of the County Courts were forbidden to practice as attor-
neys "before any court in this stace.?"

In 1802 an Act was passed by Vermont providing that upon
demand every attorney "who shall demand or receive fees, for any
servicesby them, or ... performed, intheir capacities,” must "make
Ut and deliver ... a particular statement of the items ?f such serv-
ices, with the sums demanded therefor and shall receipt the same.
And if any [attorney] ... shall knowingly and wilfully demand
and receive any more or greater fees ... than is allowed them by
law; or shall demand and receive fees for services not performed

he shall forfeit and pay to the party injured; fourfo.ld the sum
or sums so by him unlawfully taken and received, WIth cost of
suit, in an action of the case, in any court proper to try the same.
And if [he] ... shall neglect or refuse to give such statement or re-
ceipt ... he shall forfeit and pay, for every such refusal or neglect,
the sum of ten dollars, with cost of prosecution."fi5

~2lbid. Section 23 of this Act provided "[t]hat when a plaintiff or ~ef:ndant.
in any cause pending before a county court, or the supreme court of judicature
shall empower a person to appear and prosecute or defend the same; such person
S0 empowered, having filed his power with the clerk of said court, shall be heard
therein, and have the same power of conducting such .cause, as though he were
duly admitted and sworn, as a practising attorney of said court; and shal! be sub-
ject to the same rules." Ibid .. 61. Thus it appears that a retamer .b~ either the
plaintiff or the defendant was tantamount to an tid hoc formal admission to prac-

tice by the court itself.
63 Ibid., 313.and 173
m Ibid., 1(>6.
1j;51ibid .. 400""40' (1808).
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who Ic?fnggar e C40 Iitche m~'sch'|ev?us activities of certainpersons
acted acom hp. their services as attorneys, Vermonten-
title An A pre enSl~e statute in 1807 which bore the significant

Un]ust prafi © Punish Und ue Comb?nanﬁns, Specul<';1t|>onsand
Ices among At orrues and Pettifoggers.

thigllsﬁtat%nysh%tlrlomles '.p'acus'r'ng as such, in any of the courtsin
purpose of  ©Nter Mo any combinatron or agreementfore

on accofEVepUpg  any a™orney “fom appeanng 1o any cause
by asworn att o t e original writ's not being drawn, or filledup
any lustice 1°hMey, or because the action was commenced before
refuse to betePeaced vy one who was not asworn attorney; or
writ's not be~mpfiOl~dto advocate any cause, on account of the

attorney so off g di up, or drawn by a sworn attorney; ever

dollars ... and ~~ai~~~shall forf:it and pay the sum of thilty-thr

the party a' d fur:[ah\er liable to make good all darnaae to
>

name to bedBISt Cdon [ n-- 1-any attorney .. ,shall cauosem?

for any party :re on t~e docket of any court, asthe attorney
employed by ~I0Ohany SUltpending in said court, without being
chargeany pe uc party .. or shall, without being so employed,
nisattorney ~ drO'h ] accou nt, as t@u?h he had been employed as
haVIOgbeen & | gnderfal “so or Tgigned pretence of being, or
1ees, or attempt ROY® nManye ause receite or take any money, or
proof thereof maé)coectthlesam-r] e; t e attorney so offendiﬁg, on
shall have his e, to t te satisfaction of the Jedges of said court,
(and J shall'3'® ergsed fr om the "%t of attomies , of said court
10 this state  until erea terdbe Ineapa e olpractlsmg “Inany court
(AndJ if any art restore by an order of the supreme court ....
tnstrument  assign8®Y .. UM®ilg any negotiable note, or other
name of the as . or co ectron, shall put the same in suit in the
more Costs, thaﬂgwgulan%asth I hereupon recover and take any
note ... had been s d > have been recoverable in case the said
was originally give%e> IIItho oame e persgn to whom the same
*sye attorpey P fod >
ang pay the sum of wele c} i so a endlOg, shall forfeit
shall enter into any a re 1y o ars [And 1jf any attorney ...
sr}eriff, high bailiff g hi~mderur cor}Lract with any sheriff, depu~
. 0 s eputy  a -3
a any writ of execution the b~ ' | any constable, for the delay
action, and to recover j'ud re yt; ay the foundation for another
collection of the same dem~~n:r  s~ra~other biJl of costs, in the
payment of costs, upon such delay, Wi.tr#&lj(te %It?%rr]trs Ca'{ll fI%r atrqs
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sewhere an execution issues against tWO,or more persons, direct
fﬁ. sheriff ... to commit the persons named in said execution to
Puson, at different times, or periods, for the purpose of obtaining
separate goal bonds, that he may thereby be enabled to commence
more than one suit for the same demand, and shall so commence
more than one suit upon the same; or for having any joint, and
se~eralnote or obligation in his possession, for collection, shall in-
stitute or have pending in any court inthis state more than one suit
at the same time, for the same demand, to enhance costs; or shall
enter into any speculating practices, by purchasing, or procuring

to b—purchased, any note, or other demand, for the purpose of
punmg the same in suit, when otherwise the owner or holder
there?f would not sue the same; every person so offending, shall
forfeit and pay the sum of sixty dollars ... [and 1 shall thereafter
be incapable of practising as... [an arrorney], in any. court in this
state, until restored by order of the supreme court

This interesting Act, it may be added, also reflects what must have
been frequent and irksome abuses committed by attorneys.

Only in 1g17 did the Supreme Court of Vermont make some
rul~s dealing with the admission of attorneys to practice, intended
to unprove the Vermont bar as a whole. Any attorney "who has
~een admitted to the County Court, and has practiced with j-epura-
~on therein, for three years,” could apply for admission to prac-
tice before the Supreme Court. On the recommendation of the
local bar, the Supreme Court was to appoint a committee com-
posed of members of the local bar "to examine into the character
and qualification of such candidate,” and If satisfied, the com-
mittee was to "recommend him to the Court for admission.” The
same rule applied to persons wishing to be admitted as solicitors in
the Court of Chancery.61

The Revised Statutes of tbe State of Vermont, passed on No-
vember 19, 1539, stipulated that "[t]he supreme court and county
courts, respectively, shall have power to make all ne~essary rules
for the orderly practice inthe several courtS; and the Judges of .the
supreme court shall make, adopt and publish, an~ ~ay, from -~e
to time, alter and amend rules regulating the adrnisSI?" of attormes

to the practice of law, before the supreme and county comes,

611lbid., 401--104.
61}Vermont (Brayton) 14-15 (1817)I
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\évgllr?tg.Hfgle &J tbe uni And binding upon the several county

Act of 1802 regar~n, theYdrestated the provisions contained in the
furnish his die t nghl e. u~ of every at'horney upon demand to
ment of said fefs Yo" " 2" Irt]em d il ! fees and, upon pay-

visions contained in.ri~c e client a.receipr." as well as the pro-

of 18°7:60 "l t, to Purnsh Undue Combinations
knowingly mal?eny attornegr . p~actlsmg before any court, shall
costs than is provi~Pd~ ~or receive a greater sum in any bill of

the sum of ten doll® 1Y aw, he shall pay to the person aggrieved
received and in th @S OF each doII AT i1 excess of fees so taken or
Attorneys' fees likéwime Pro porn n é)r a greater or lesssum.?"
writs returnable toew ISewere ‘regu ate~ in a general fashlon "For
signing as follows™ Oe county courts, including recoguizance and
jor the payment -1 nnoteorb oK lorty seven cents; on bonds
rizance, scire facias MOy, "1dEbt on JU gment, debt on recog-
the same proportion or on Jda.bond, one dollar; all other writs in
sum as the court shaﬁ%ﬁ%vn\?gwthl e ength 3”8 gffficulty, sueh

cial &%u‘?p O‘?S rlrsi!ﬁpd th% IegI’S ~ture authorlzed the Supreme judi-

0]c attorneys to pra@tl | estabdlsh such rules for the admission
court shall direct; PrOV|d~~ :~~hcourt ... as the discretion of said
of the state.t"" It rules are not repuguant to the laws
counselors or atto'an%%prowded th at a persons admitted as either
admission pay the clerk ~ a~y court of record should upon their
twenty dollars." In 18° the Supreme Judicial Court the sum of
Island made the follow.37 t e, Supreme Judicial Court of Rhode

a chssical education ad#9 "HR* "P€rsons Who shall have received
the office of any Attdney  © & N ave studled law two years 1iI
havmg received such edu ~r oHnﬁeI!]Ior of this Court , or if not

i ca .
eSRevised Statutes of th S ave studied law three years

e vas originally passed one O~:~e; 2Ve;lOnt 161 (1839). This particular
"Rlalle~1tNature12 (1g35). 5, 1 16.LIIWsof Vermont of ¢ Public
e IJIudStatutes f

ChaptepyYjp8gove tQState of VernlOllt,,1 (1839). see also note 55'

6lIbidl 2;% 71 Seeals g o 56,Chapm V.'b

62 Ibid., 477-

63The Public Laws of the State of Rh )
641bid., 417. See also ibid., 500 (;g44). Ode-ls/ami109 (1812).
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and who shall be recommended by the bar as having a good
moral character, and being suitably qualified for admission, shall
be admitted Attorneys and Counsellors of this Court.'”?" Any at-
torney or counselor so admitted had to take an oath of office."

Attorneys' fees were established in Rhode Island by legisla-
tive enactment in 1798 and again in 1822 at the following rates:
for awrit and declaration, one dollar; the general fee for both at-
torneys and counselors inthe Court of Common Pleas, one dollar,
and in the Supreme Judicial Court, tWOdollars; for the entry of
every action inthe Supreme Court, three dollars; for the entry of
every petition inthe Supreme Court, two dollars; and for the entry
of every motion for anew trial in the Supreme Court, two dollars."
All fees or charges not confonning with the above schedule were
~obe disallowed by the courts." No attorneys' fees were allowed
m abill of cost before a justice of the peace.eg- .

. The Act for the Appoinunent and Re~latlll% Att%rmes,
ongmally passed by Connecticut in 170S, modified 111 175", and
re-enacted with funher modifications in 1784, provided "[rjhat
the County Courts ... shall appoint ... Attornies in their respective
Counties, as there shall be occasion, to plead at the Ba:.~' Th~se
auorneys had to take an oath of office, and "the A~rrumsuanon
and Taking of which Oath, together with said AppOlntment, shall

. be a Sufficient Evidence for his Admission asan Attorney at the
Bar."70No person, except in his own case, "shall be admitted to
make any Plea at the Bar in any Court, bU~~uchas are allowed and
qualified Attornies,"ll and no party or litigant was p~nmtted. to
engage more than one attorney in "all Actions wherein the Tltle
of Land isnot concerned and the Demand is not above ten Pounds.

But in all other Cases there shall be allowed to each party twa

6.51 Rhode Island ICX\(1837)'

oon~. . (.0 " =2
67 The Public Laws of the StJlte of Rhode-Island ni-"3  “27 ;11 ., 17

72 (18n
( a)slbld 191 (1713S); ibid., 145 (18n).

§9/P:3dla:4 o LR bPHe Stite S Cdnnecticut in America 10-1] (17°4y For

1 . nf "ffi~e see ibid., 186. T his 0:M3« it Will'- Don€k | acma Ity
u,e attorneys oaUl v v ...,

goes back to the year 1708,
n lbid., .
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Art aeni .
able AAWSRrs- and no more -7z 1oy of the large number of ayail-

unnecessary iASié)nl’.}eCUCUt + this Paric _UIar provISIOn was cerfamy
keep down)+ 51 € rom the fact that it was probably intendedio
from coloniale@® €XPaNses for lifigants, 1t was really a carry-over
ment of the act®Y8¥ 1 €M lawyers were scarce and, hence, a restate-

qualified attorn' ,~30 and 1750. The fees of the "allowedand
Table of Fees,~es, duie Act of 1784 goes on, "shall be stated inthe
appointed ... SN~N ~Beliseveral Att?rnies, who are qualified and
whom they pl d. I nder the Directions of the Courts before

and wholly su$® Y1° upon Just Reason, shall and may displace,
An Act inAdditio any of said Anomies, or fine rhem.?" In 18%3,
ing Anomies” NN 10 “Ap Act for the Appointment and Regulat~
County Court stlpn ated that the Superior Court and the several

nons ... relati\fév‘{erehemaowe.red "to rnake ... rules and regma—
courts, provided o'hea nussion and practice of attornies insuch
upon attomies alu rulgﬁ]iand regu I%ons shall have no operac)On
plience with thi Ac y a mitred to the county courts.?” In coor-
i 1909 "[H]eIS £ the Supenor ﬁourt made the following rule
th€ Superior chifkte" N Atre mey s all be admitted to practice b
Court of Common Pler e shall have practiced two years in the
character and shall bef ... ‘and unless_he sustain a good moral
examillanon of his k © ?LH]d qualm ed for practlce, on a pub e
bar, ill the county Wﬂowegﬁof_ thh aw, by a committee of the

tNe superior courretggpli’ canop s made, to be appointed
app icant has the req U-]grllt oun Iri??o rt o' such committee , that such
entry of record to be m de g ?1 catl?ns, the court shall direct an
Sa_g, 71 Smee this partifufart A4INE 15 2dMitteq to practice 10 the
fUSlonwWIthregard to those I' e apparently caused some con-
had begun their law stud' app l.cantsfor admission to the bar who

721bid. les jpnor” to IUIY4, 1809 = the Supenjor

73 Ibid. H’hgﬁe pani ul

|
1750. For a ar ru e was first intl d . . )
Superior Co:C PB e of att?rneys’ fees, see ibid.o6 ~ced 1n r730, and modified in

lished in1 O wand 41.1n the County Court.'Ti" for a general ~etainer in the
ili—fA"~75  etween '730 and 1750 they WA lese fees were Originally estaté-
tively See''VEe prestated | the new American-f€ 20+ and 55 respectlvely. In 11 1

" Ib'd u le tatllte L4ws of the State of ~u;renc:>:; $r.34 and $.67, respec-
5 .67 7111ectlcut 289 (,808).

» 4 conn. (Day) 119 (1809). This (e was made on ‘]ulY 1 1809,
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Court ruled in 1811 that its rule of 1809 did not apply to those

. . (o]
personswho had commenced their clerkship before July + 189,
provided they had "regularly pursued their studies, and have bee?,
or.shall be, admitted, in any of the Courts of Cornman Pleas, in
this State. 7e ) )

By the year [835 the following regulations of attorneys had
been adopted by the Connecticut legislature: the County Courts
were authorized to "approve of, admit, and cause to be sworn as
attorneys such persons, as are qualified therefore:;; to make rules
and regulations relative to the admission and practice of attor~eys;

gnd to exercise disciplinary supervision over z&l attOrn&ys adm.glt]%ql
it their court.”" Attorneys admitted by the ounty ourts.
be attorneys of all the courts in this state, and shall be lsubject -te
the lawful rules and orders of the courts before which t eyact.
The Act Relating to Attornies, passed by the New Hamp:,h~e
legislature on February 17, 1791, provided that ev~ry plamuff
or defendant in any cause or suit, "being a citizen of rhis State, may
appear, plead, pursue or defend, in his proper person or by such
other citizen of the State, being of good and reputable charactgr
and behaviour as he may engage and employ, whether thelpeﬁnig
so employed be admitted as an attorney at law, or n.qg:.
Act also stipulated that "[a]ll attomies commonly practlS g 111a.ny
of the courtS of justice within this State, shall be under o~[hgdhl,~~
oath shall be administered ... in open court, before the Jus

76.Conn.(Day) 180 (18rJ). S f Connectlcut 100101 (§ 351+
77°The Public Statute Laws of the tate o eding one dollar for any
U _ .

The County F:ourts could also fH1e g] 8Isoptl£!1%\é’ hir%tfe)c()?ecause. |b|d' 101. Lawy'
reach of their rules, or suspen an - f f...m the roil of attorneys.

. . to be strlckfan orever =~ . N
convicted of malOtenance were I,.\.,,.\.r_s'ter their heads “above
Ibid., 3.7. 1n order to assist young strU~IOg . the first cwo yellfS
water,” “it WllISalso enacted that t:ley sho.u. not de lines the well-.kno""  bet thllt
0 tyeft pra~uce. 516. Th pdg&v'ﬁh%tHgt f was enremcly  difficult to turt
the Connccucut bar was overcr""

i t
asuccCl%fuI practlc%e&hg{gtu/emf IheState of ConnecHCU 111 (8.) L Te)
The~e'lJ\. s of the Stare of Ne'ID-Hlllltpsb.re 1C»-"~1.(1805)-

19 ConstitutlOn ~d ~ 6 Laws of Nt:'W Hampsbire 30 ('911)‘ Alruclc XV
ThIS Act was repealed U119 ,- N u,mn.:hire Constitution of 179" dedared

of Part 1 (BIV of RyghOi) of ue tf}‘;‘l’cd? shdlild hllve the right to counsel.
that every pe.[s0O under l} ATGURSte stille of New-HtmtpJbire  10° (I80S)-
80 CO1IStIIUtION vl
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And. "but one attorney [was] to be taxed in the bill of cosr.?" After
havmg enacted these rather scanty provisions the legislature ap-
patently abandoned its efforts to regulate the legal professionand
turn~d the matter over to the courts, excepting the fixing of attar-
ney~ .fees. On June :4, ~813pby An Act Establishing a Supreme
judicial COUrt,and Circuit Courts of Common Pleas it detennined
that "t e adMiISSIOMF attorneys shall be vested in, and exclusively
exercised by, the ... supreme judicial courr.v"
On February 9, 1791, the New Hampshire legislature passed

An Act Regulating Fees. In the Court of Common Pleas attorneys'
fees for the plaintiff's writ and declaration were 85.; for the de-
fendant or the party recovering costs on an appeal from a justice of
the peace, 6s. 8 d.; for the petitioner's complaint or petition inthe
~ourt of General Sessions of the Peace, 8s.,and for the respondent,
~fhe recover~d costs, 6s. 8d.; for the party recovering abill of costs
10 the. Superior Court, 12s.; for every complaint entered in the
Superior Court, 85.; for drawing awrit "triable” before a justice of
the peac~, 3—.and for drawing a complaint for discontinuance
before a Justlce o.fthe ~eace, Jr. Any person demanding or taking
larger fees. for hlSservices than provided by law was to pay the
party aggrieved the sum of £10 for every offense.” In 1796, a new
schedule of attorneys' fees in the new American currency was en-
acted. In the Court of Common Pleas for a writ and declaration,
—1.3.4; for the defendant recovering costs from an appeal from a
lustlce of th: peace, $1.10; for the party recovering a bill of costs
11 the. Superlor Court, h.oo; for every complaint entered in the
fpenor. Cddrt, 17Cu mg ~he drawmg of said complaint, $1.34;
for draw~g a wnt to be tned before a ~us~ce of the peace, $.50;
anr pleadmg ~or the defefoldantb~fore a.Justlce of the peace, $.;0;
.d f2r drawmg a complamt for dJsconrmuance of an action before
a lu.stlce of the peace, $.50.84 In substance, the fee schedule of 1796,
w~Ich merely restat~d in ~ermsof the new American currency the
tariffs already estabhshed 101791, was restated in 1820.85

81 Ibid.

82 The Laws of tbe State of New-Halllpshire81 (1815).
881bid., 118-20 (1792).
8% owtltUtlO'nandl aws of the State Of.New-Hampshire 116 (180S)'

2 Laws of the State of New-Hampshire, Enacted sm(;e fune 1 181f 93
(1823)- .
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The New York State Constitution of 1777. article 27, section
2, stipulated that "all artornies, solicitors, and counsellors ,at law,
hereafter to be appointed, be appointed by the court; and licensed
by the judge of the court in which they shall respectlvely plead .id

practice; and be regulated by the rules and orders ,of the. s:u
courts."88The first rule concerning attorneys and t~elr admission

to practice was made in 1778 by the newly or~alllZed supren:e
Court of New York: "[N]o person shall be adrmtted as an Acto -
ney of this Court unless he shall previously have served as a Clerk
to an Attorney of this Court for at least three years and shall o~ ,an
Examination as to his quallflcatlon be found of Sufficient, Ability

Iy of rhis Court
and Competent Learrnng to practice 1880 .57 On Octo ber 9,
and produce a certificate of his Mora aracéaumng all attorneys
1779, an Act was passed by tlhe %gls atlHe

ce upon demand cert "
solicitors, and counselors atI %v (0 Pro U the I|berues and
cates or other eVidence "o e'II atta
mdependence of America under PE ™ Qicenses to practice “aw

I permanent suspenSion
Tromdpractlce; ;hlsIAclt also rev Jeatt remstatement under t'e
ssuedpnor to April 21, 1777, su Ject Oy ywe a JUry sins actoryd

condition that the lawyer 10 questlON cou  e-
proof that he had "congucted Ileself asa good andl

a urt er starjte
to the American cause. $80n, oxﬁw rérlon of a fest or fwi
was enacted provildmg or tea  fil in 1 gal pro lesslonw!o re-

oath and forbidding all membefg pursue_ the practice ol

fused or were unable to take t ISoﬁ Hodrmtted ol muciin alr
law.81These stringent provlslons W - a 90

abuse remained in ful|: force until gAprﬂl]@ Sdﬂreme ourt of N
During the April term o 17 3,

y k 4 (1802). This provision, it will be
861 LQws of the State of New- or ~citol'S and counselors. Such a dis-
noticed, dlstlngmshes betwe~n attor~eYS~ fwo by :Ule of the Supreme Court of
uhctibn had alrea™y e:mte dmpraclce,1 ughout the later history o' cooma
. §.h lglSature, t ro
Judicature or by act o' t e
New York. C t of Judicature of tlJeState of New-York,
81Minuter of the supr~:  HO:;;'Albany, New York.
1775-/781 177, Court of App Yk passed at the Sessions of the LegISIature
ss 1 Laws of the State of New- or
ISS-57 (1886). . .
89 1bId™ 410-11. Y k Parsedat the Seniom of the LegisiatUTe
902 Laws of the State of New- or ,

137 (1886).
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York "[ojrdered that no person whatsoever after this Term be
admitted an Attorney of this Court unless he shall have previously
served as a Clerk for at least three years with a practising attom~y
of the said Court actually residing in this State during the sa~d
Service and such Attorney shall certify to the Judges of the said
Court that such Clerk is of good moral [character] and he be found
on examination sufficiently qualified to practice asan Attorney of
the said Court .... [N]c person whatsoever after this Term [shall]
he admitted to the Degree of Counsellor in this Court unless he
shall have previously practised in this State as an Attorney for at
least two years at the Expiration of which time he may be ad-
mitted to the degree of Counsellor, if on Examination he be found
duly qualified."?' Fourteen vyears later, during the October term
of 1797, the Supreme Court, again by a rule of court, stipulared
that "no person shall hereafter be admitted to practice as an a~tor-
ney of this Court, unless he shall have served a regular clerkship of
seven years, with a practicing attorney of this Court; but any por-
tion of time, not exceeding four years, during which a person, after
he shall be fourteen years of age, shall have regularly p~rsued
classical studies, shall be accepted in lieu of an equal portlO~ of
time of clerkship ....  And every person who shall be so admitted
and having practiced for four years, shall be entitled of course
to be admitted to practice ascounseL ... [N]o person who shall be

91 Minutes of the Supreme Court of Judicature of the State of New-York,
1781-/78; 367, Court of Appeals Hall, Albany, New York. This rule also pro-
vided that it did not "extend to any inhabitant of this State who commenced,the
study of the Law in this State while ir was a Colony by enrering as a Clerk Ioro
the office of athen pracrising Attorney of this Court [this is obviously a reference
to those persons who had clerked in rhe office of a "loyalist" lawyer-A.-H. C.l,
and providing such inh\lbitanr has been prevented from prosecuting his study
during the war by being actually employed in the public service .. ' . [N]o
service since the llinth day of July 1776 with any Attorney who was during the
war residing within the British lines shall be considered as \lilY pan of the Clerk-
ship required by this role ... [T]his role shall not be construed to extend to any
inhabitant of this State wilst it was a Colony, residing wirh the S3me before the
year 1776 who during rhat year or ar any time since Icf[ his place of abode and
who has since tha[ and before the presenr Tenn served a Clerkship of three years
with a practising attorney of any of the Supreme Courts or Superior CourtS of
any of the Neighbouring  States ...  [Plersons described in the \lbove provisions
may be admitted to practice as Attorneys of this Court in like manner as if they
had served a regular Clerkship of three years within this State."
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. : hall thereafter practice also
admitted to practice as Counsel s

asan attorney. - y k court of Chancery
On October q, 1787. the New b~ d itted a Solicitor of
ordered that "no person shall here a~ter e a md for the space of
this Court unless he sha” ha.ve.preVIou%Ycesggvgne of the solliccore
at leastthree years a Clerkship m the of h Offi ers of this Court-
of this Court, or in the office of an~ o0 d el cpon due Examina-
And that no perso~ shall be so ndmitte ~~ e—Il—ersons appointed
tion Itshall be cernfied to the Chancello  hY | Pis of good m?ral
to Examine him that it appears tothemtat ® erson hereto 'ore
Character and of competent abil~t~.. 'f[EhJveCrY!shall after such
or hereafter to be adfilite 9 a so!liCItOrO  M&\GQ vears as a solEltor
Admission practice for at Jeast the .term °C  seller of this Court,
before he shall be admitre t%pr?c nee abs 4 PUikted a Counsellor
[N]Jo Solliciror shallint"e uture be@d Uity counsellors ast'e
this Court unless he shall on ExammatdIOhuY If qualified to_Execute
Chancellor shall appolOtMave POVe 1888 1 court of Chance™
the duties thereof."93 On October 20, ~ d~~ted to practice as a
ruled that "no person in [the] future ead clerkship of Three
Solicitor in rhis Court %InIE?Is' he has SETVE 1 tdhis C?urt and there-
Years with one af the Off ce,IrS or §O C'}Q{?[orne]y o) the 5~'°“‘T“e

after been Three Years admltte an hen but upon ExamlOatlOn
Court of Judicature of this State; nor t

m open Curt. "** N vi York Iegléature enacted a

On February 20, 1787, th~ hall be lawful for all and evhery
d "[t]hat its

statute which provl e d sound memory, othgr t a
erson whomsoever of full age r%? punishment rna be ' retery
P ' here cor allan_ eve

. 0 .
defendants 10 cases w at%rney or atto~les, ul.  dtocom-

to make and appear byl .. " 'n any court of thiS~tate, ~n or plea,
or any SUitaction ' r}‘ea. 'd fend the same SR Geacn

osecute or e N
mcnee, pursue, pr D ermined in the Supreme

f Practice Adjudged and etn's CaseS) -1t (188)),
921 Report$ of casgs,0 S,, of New-York . (Colema f Ntw~York, January,
' of.oe the State .0
Court of Judlcature,.: rt of ClJaTlceryo f Appeals Hall. A" any,
93 Minuter of the ou Chancery Room. Coun o

r /787 179.
/787, to Decan be , 78 o tate of Nt'W~York, December,

New York. h Court of Chancery of the Sf Appeals Hall. Albany. New
9aMinuteSof t e  Chancery Room, Court o

1787, to January, 189 144-
York.
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INnperson, or by his, her or their attorney or arcomies.?" The same
Statute also dealt with the legal profession: "[N]o person shall
henceforth be admitted a counsellor, attorney, solicitor, ad~ocate
or proctor inany court, but such as have been brought up mithe
Same court, or are otherwise well practiced insoliciting causes,~d
have been found by their dealings to be skilful, and of honest d15
position; and that every person hereafter to be admitte~ .. : shall,
before such admission, be examined by the judges or Justlcesof
the same court; and such only as shall be found virtuous aJ.ldof
good fame, and of sufficient learning and ability, shall be adrnltte.d;
and each and every person so admitted shall upon such admis-
sian inopen court take and subscribe an oath of office.... [I]fany
counsellor, attorney, solicitor, advocate or proctor of any co~rt ...
shall be found notoriously in default, of record or otherwise, he
shall be put out of the roll, and never after be received to act as
counsellor, attorney, solicitor, advocate or proctor in any court.
... [Jf any counsellor, attorney, solicitor, advocate pro~tor. or

other, do any manner of deceit or collusion in any court of JUStlce,

or consent Unto it in deceit of the court, or to beguile the court,
or the pany, and thereof be convicted, he shall be punish~d by
fine or imprisonment, and shall moreover pay to the party gneved
treble damages, and costs of suit ... [and if he] shall wilfully delay
his clients suit, to work his own gain, or wilfully demand by his
bill any sums of money or allowance for or upon account of any
money which he hath not laid out or disbursed, or become answer.
able for, in every such case the party grieved shall have his or her
action against such attorney, solicitor, or proctor, and reco~~r
therein treble damages, and costs of suit; and such attorney, solici-
tor, or procror, shall thereupon be put out of the roll, and be
discharged thenceforth, from being an attorney, solicitor or
proctor any more."90 Every attorney, solicitor, or proctor, fO;
either plaintiff or defendant, must file his "warrant of attorney

with the proper officer of the court where the suit "is or shall be
depending ... upon pain to forfeit for every neglect or offence
the sum of ten pounds ... ;" and must subscribe or indorse every

051 Laws of the State of New-York, Passed at the Sessions of the Legislature
412-13 (1886).

961bid",413-14"

l
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. . writ_ for execution ,.. before
process for arresung, and ,,Sxfefx d"if ttorney of any court
. . h f n any a
serviceor execution t ereo . ... 1 Tetmit or suffer any other
of record shall knowingly and willin 8/ p  secure or defend any
commence, pro.
personto sug Quh,any wnt, or convi ted he shall be pyt
d be thereltq) convn%teu o
acnon or SUltn 15 name, an df ) e ti Su¢h conviction e
out of the roll of ~tto.rnies, an rom Tarr]]rtrjlf f3rfeit for every ~uc
disabledto practlce m such court ',,~~The statute finally prov~ded

offense the sum of twenty, pour|1dsk. . I or deputy register
that after May 1, 1787, no ¢ e,r or reg|3fqhe court of chancery
of any court nor any exammer, a" M€ 0 pailiff shall durin

" [or]undet sheriff_shen /Isc]er,k corgner %rney solicitor, a~_
hi§ contniuance 1A BIf ce, act as counse or, a :

VOcateor proctor. "~ in substance was. restate dby

The Act of February 20, 1787 . d SoliCltors, passed
An Act Concernmg"glounseI c_)r,s’ Attormeﬁ, /" w York legis "ature
on March 20,1801. O, Aprilg , 180K{8 Redfilating Be Fesof
enacted a comprehensive an9 1€N9t¥¢ justice within tNe State @
the Several Officers and Ministersf  f r counselors in the Court
This Act established the following $e~o aCiDeach cause), and for
of Chancery: a general re~amer, 3- se $5.gq (but no cost~t?
arguing upon the fina1Ne@Mg of gy §allsame cause) ;100r soliciy
be taxed for more than one counse -eneral retainer, $1.50 (in eae
tors 'n the Court of Chancery: ag fErrors and in the Supreme
causejjw for counselors inr he CQH'ﬁr 0 ing a demurrer, 413.78%
Court: for the trial a' a cau:eE® o0 aAtPth the Supreme COur! TOry
for attorneys inthe Court 0 rdre .. arulling a demurrer, a speclaf
a general retamer, *3.6)Y2, @0 d for &-attorney 10 the Court o
verdict, or 10error, 375" anr's Court: for a general retainep
C Pleas or it .ded "[rjhar whenever ¢ €
$3‘%T.]f(968ecti'on 3 ar} tms Meaiso provl &

911bid.,414-

0S/bid. -9) ul}-"I1 (I80l).
001bid. S te of New-York  (chap. I3, ;ees~8 (Ind 00., ,807).
1001 LtrWs of the fa f New.York  ‘(chap. '90

he State 0
101l Laws o ail ~e ibid., e<ric

102For more gc%a“, see bld

103For more dSt.q see 1 .Id_,7"'
164 For more iI's5Ceibid.,P-73'
loll For more de~, ~cibid., 8,-8z.

106 For more de
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same person shall act as attorney and counsel, or as solicitor and
counsel in the same cause, he shall not be entitled for the same
service to fees both ascounsel and attorney, or as counsel and solici-
tor, but shall be allowed the fees of counsel only .. :and the feesof
an attorney or solicitor only for the particular service done asattor-
ney or solicitor.t'wt Section 4 of this Act stipulated "[rjhat if any
person shall knowingly or willfully exact .. any other or greater
f~e ... orreward than is... allowed ... upon conviction thereof,
either at the suit of the parry grieved or upon information or indict-
ment, shall pay to the party grieved treble damages, and such fine
as the court ... shall think proper to impose.tv"

.Although the New York state Constitution of 1777, article 17,
secnon 2, had provided that in the future "all attornies, solicitors,
and counsellors be appointed by the court .. and be regulated
by the rules and orders of the said courts =100 the New York Su-
prem~ Cour~ did not adopt any rules deali~g with the admission to
practice untlll7?7. In that y~ar it ordered "[tjhat no person shall
hereafter be admitted to practise asan attorney of this court, unless
~e.shall have served aregular clerkship of seven years with a prac-
tISIOg attorney  of this court; but any portion of time -~ot exceeding
four Years iRl which a person, after he shall be fourteen years
of age, :ha~l have regularly pursued classical studies, shall be ac-
cepted 10 lieu of an equal portion of time of clerkship ...  And
every p~rson who shall be so admitted to practise as an attorney,
and hav~ng practised for four years, shall be entitled to be admitted
to practl~e a: ~ounsel. ... [E]very person who shall have regularly
pursued Jundlcal studles under the direction or instruction of a
prof.essor or a counsellor of law for four years, or shall have been
adrmtted to the degree of counsellor at law either in this state or
elsewhere, shall be admitted to practise as co'unsel in this court
[And] no person who shall be admitted to practise as counsel
shall thereafter practise also as an attorney

107 /bid., 88.

IDS/bid. Subsequently a nUmoer of similar acts~, ul' | 'f
ssed. ¢ g ‘atmg awyers ees were

110 1y 1803 the Suprem ©

109 hLawr of the State of New-York 14 (18N)
eportr of Carer of PraCtlCe Detenlli'l/.ed in 'b, Suf—eme

ourto
State OI ew- Y ork, from A nl Term, 1794,to Novemher T {(t,‘
and Caine's Cases) 7-8 (1808 erm, em:1.11
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Court ruled that a person had to pursue |i§ga s ydies for four years

inNew York or that he had to have been "admitted to the degrede
of counsellor at law m any other [state] o t|e United States, af

practised as such for four years 10 sueh state, " before e Uy €

admitted as counsel in New York.'!" In 1804 the Supremef ubr,

ordered that “every person who hatN Deen or ghall therea ter, e

adnutted to the degree of attorney fﬂ[ 15 cou "t and practise s
suchfor three years | shall be admllttfg to pracfls® aiglas qeopnse 10
ths court. 112 At the same nfte It repea Igtherulemae 97, _

cnc]e also as an at
that no counsel of the Supreme Court rhtay h .

. . . r erea er no
tOrney.113 Finally, in 1806, it ru'e t.at . en otr th Ft‘jnlted
other than a natural  born or naturalized & cmz Il of this

. or couns
States shall be admitted as an attorne qlcrlrors in the
court-114 Similar rules governe d t&l dission o so

jcni ddmor& (Pf a[[)]rovISIO”
court of Chancery, with the sgm cant a to pass a
app tca le inthe courts a ‘aw, that the cagp, ! ate[Ior the Vice-
satisfactory examination before euher the andcegn ted by the
i of the Court est
Chancellor, or any ather afllcer
Chancellor.ll1> d . to the law courts
In 1829 the New York rules f~r admISSIOrmrice asan attorney

were amended: in order to be "penmtte  tOhPra~rson applying had
or counsellor in [the Supreme Court] t ep a6 At the same

. i . n of the co
to be examined under the |recuo h be promoted to the
time it was ordered that .an attor~eYdmIg t norney for at least
rank of counsel after %\\//'mg pracnce —as N &..11 In 1837 It was
three years, but only "if found duhlY quay peo~60n of tir‘r&e to be
ordered by the Supreme COl.J.rt tatan but not excee " ng two
served as a clerk with a practlctng lawY:~e law lectures delivered
years spent in regular atten(\j(anceCﬂI:)on as to be allowed © a law

at the’ University o

i/hid.,  17.
u2/hid.,  t8.
ua/hid. I Yale Law Journal
114/hid., 19:h "Admission to the Bar ~fNCIW,O nd Orderr of the
1Ui See St | ~.!'restated to rue 1,
"This ru e w.., 8
514> 515-t6 (1907- of the State OfNew-YO~2~ ;/t1; Stattof New  York,of

Court of Chancery d of the Supreme OU
116Ruler and Or err

October 1829 (rule 1) 1 (18p
U7 lhid. (rule 5) 2.
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student N place —®n equal amounr of time spent in clerkship."
| 1845 this particular  provision was extended to students at the
arvard Law School” as well as to students attending the "Yale
Law School™: "Any porrion of time, not exceedingone [rwci]
yea.r:s.spent iNnregular attendance upon the law lectures in the Usi-
verslty of N~w- York, Cambridge University, or the Inw-schocl
con~ected with Yale College, shall be allowed in lieu of an equal
portron of clerkship in the office of a practicing attorney of, ..
[the Supreme .court]."119 After 1851 graduates of the New York
State and National Law SchooJ,120 and after 1855 graduates of the
"~aw ~chool" connected with Hamilton College,121could, at.the
discretion of the court, be admitted to practice in New York with-
out further examination by the court; while after 1859 graduates
of the Albany Law School.v- and after 1860 graduates of the ~aw
School connected with Columbia College 123wvere admitted wirp-
out further inquiry into their legal knowledge by the court."
In 1799, New Jersey passed a comprehensive Act to Regulate
the ~ractice of rhe Courts of Law,125which among orher matters
provided rhar "no person, except in his own case, or in rhe caseof
an ~fa?r, shall be permitted to appear and prosecute, or defend any
acnon 1othe ... courts, bur such asis a licensed solicitor or attor-
ney at law, who shall be under the direction of the court in which
he acts." Any counselor, solicitor, or attorney, who shall be "guilty
of malpractice shall be put our of the roll, and never after be
permitted to act or practice, .. unless he shall obtain anew license.”

118&mith, "Admission to the Bar of New York," lococit., 516.

119Rules and Orders of the Supreme Court of the State of New York, of
May 3°,1845 (rulqg) 9 (1845).

120 Laws of the State Of New York (for 1851) alap.43 (passed on March
17,1851)>50--.52.

121 Laws of the State of New York (for 1855) Chap, 310 (passed on April
n, 1855),524—25-

122 Lawr of the State of New York (for 1859) Chap. 167 (passed on April
n, 1859),575-76.

123 Lawr of tbe State of New York (for 1860) Chap, 201 (passed April 7,
1860),342.
1245eehere also The New Revision of the Statutes of the State of New
York, Code of Remedial j'lStice, Laws of 1876, Chapters 448 1& 449 Chap, 448, an.
1, par. 58 (1876); Matter of Graduates, 1 Report! of Practice CaresDetermined in
the Courts of the State of New York (Abbott) 301-37 (1860).

125 La-ws of the State of New-jersey 413-17 (1811),

I5I
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And "if any solicitor or attorney shall neglect or misma~ag~
any cause, , . he shall be liable to make good all damages sus~ame
by hisclient." Any solicitor or attorney who "shall c~arge 10 rhe

bill ol%osts for services not actua y Jone, or for services ngt al-
lowed by law or shall take any greater fee or reward .. ,t.an ~
or shall be allowed by Jaw ... shall pay to the parry aggneve

thirty dollars.v'w .
Admission to practice o ! attorneys, couos®l0rs, and sefleants
12’No person

wasregulated by several rules of the Supreme Court.
Wasro be recommended by the justices o! tMe.SuPreme Cqurt to
@ ernor for alicense to practice asan artor 10 New  ersey,

unlesshe was twenty-one years of age; "~y way OfI ar}]exoamlgnag(m
: re ate kid Justice

had given satisfactory evidence to one or rna i
e Supreme Court of hISlearning 10 tﬁe Iaw and q(IShinOWFreh Yome
the practice thereof; and had served aregular cle\ s Ip~~e years
practicing attorney of the Supreme Court for at eggt d rre pro-
if a college graduate, or four years if not a colleg~ 1 ~-¥ ~tany
vided he was a person of good moral ch~acter a~ aloyment in-
time during his clerkship been er(ljgaged 10 any ~mpl his clerk-
co.mpanble with the full, Iair an bona Ijldg f%%r\él(ffcense to prac-
Ship,"1280 person was to be recommen e . h had given
noee'asa counselor unless y way o any %Xaﬁnloa%%ri]plees and doc-

satisfactory evidence of his knowledge a t lePd"r: and unless he

tnnes of the Jaw,129 an™ a |Sahb'"ry as a P&? € lor a period of
Supreme V\l/Jas to be admirted

had practiced as an %é?\ﬁney i'&.) esltae AVer
at least three years. 00 h d urted first (o an exam-

to practice 10New ‘]ersey ynlesshe a su

. , T es, see below. In e ;
1261bid., 413-14. For attorneys Cvere & ressly forbidden 10 pr:Jetice as

clerks of the Court of c:;:ommo"P~r of the Irate of New-jerrey n— (~loomf
momeys in their respec[lve courtS. f New-jerrey 716 (18u). In 1818uustices °d
fﬁld ed., 1811); Laws of the S,Ialeo0 'ud es of the Coun of Common Pleas an
, peace and constables, and m %81 ] o~ f Jaw. LItWs of the State of New-
t the “practice o
SUrrogates were exclude d from
- 88

Jersey 6,6 685-59, 788 (1821)¢ \ .. Jersey 6q1..J>{Elmer ed., 838).

127 Digest of the Laws o

128oid., 60}1. reants at law) of the Supreme Court were

129 Three of the counselOrs (o::~nacions to which all persons wh~ we,re
appointed annually to condu~ th—an attorney or counselor had to submit. Ibid.

applying for a IcenSC 10 PN™~
130 Ibid. "
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~nat~on,had served a clerkship as well as practiced as an attorney
10 his home .state for a period of at least four years, and was ableto
p~oduce satlsfactory proof of his moral and professional standing in
h~ home state, provided "that no such person shall be at all ad-
mitted unless an attorney from this state would be admitted in such
state on the same or equally liberal terms."?"

The Supreme Court of New Jersey also laid down the rule
that all persons intending to practice either as an attorney or asa
cOll.nselar had to take an oath to suPPOrt the Constitution of the
United States, an oath of allegiance to the stare of New Jersey,
and an oath of office prescribed by law/32 that any counselor at
law from another state, if of good standing, might, at the discretion
of the Supreme Court, be admitted to speak in any cause before the
Supreme COUrtin which he might be employed; and that there
should be at least twelve serjeanrs inthe Supreme Courr who should
be selected from among the counselors and appointed by rule of
t~e Sup~e~e Courrwe And no "attorney who shall not have prac~
ticed ™:Ithm the space of one year in this state shall be allowed to
plead hlSprivilege as an attorney of this court”; neither should any
atto~ey or other person not residing in the state of New Jersey or
not licensed and enrolled be permitted to practice in the name of
any attorney of the Supreme Court, nor might an attorney of the
Suprem.e Court permit another to practice in his name, on pain of
?em!? disbarred, "No attorney of this court, not actually residing
~nthis state, shall appear or act, as attorney of record, in any case
10 any of the courts of this state."134

T?e Act to Regulate Fees,135passed by the New Jersey legis-
lature 1n 1799, established the following schedule of maximum
fees: solicitors and counsel in a court of equity could demand $2.00

1311bid ..e<}-f)z.

132/bid v, TI . . . .
, ==y2. re oath of office, which was prescribed in 1799, was as fol-
(]jows:. "I AB d P '

o solenmly promise and swear, that Iwill faithfully and honestly
emean myself 1 the practise of an attorney (and of a counsellor or solicitor,
~~the case may be) and will execute my office according to the best of my abil:
'(';",z,l)nd understanding, So help me God." LawT of tbe State of New-Jersey 444

"2 gest of the Laws of New Jersey 6<2 (Elmer ed” 1g38).

134 Ibid.
13Kdws of tbe State of New-Jersey —481-f)4 (1821).
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asa general retainer fee; $1.50 for a special motion; ~3'00 for
arguinga plea or demurrer (counsel only) ; $4.00 for arguing upon
afinal hearing (counsel only); and $.80 for a single .term f~e. ~
counseltrying a cause or arguing a demurrer or a special verdict in
the COUrtof Appeals or the Supreme Court could charge $3:00,
and for attending the Court of Appeals to make or oppose a monon,
$1.50. Attorneys were entitled to more moderate fee~: for a gen-
eral retainer, in each term, $1.00; for every declaratlOn, plea, ?r
pleading, $.70; for every special motion, $.80; for arguing a spe~lal
motion, $ 1.25; for arguing a demurrer, special verdict, or for trymg
acase, $2.00; and for a term fee, $.80.136

During the early years of its statehood, admission to the p~ac-
tice of law in Delaware was controlled by An Act for the Estabh~h-
ing Courts of Law and Equity within This Government,137 which
originally was enacted in colonial Delaware between 1726 and
1736. Sections 26 and 27 of this Act provided tha~ "[t].h~re ma~
be a competent number of persons of an honest disposmon, an
learned in the law admitted by the Justices [of each court], to
practice as Atrornies there, who shall behave themselves .iustly and
faithfully, in their practice, and before they are so admltted, shall
take the following qualifications, (viz.) Thou shalt be~ave thy-
self in the office of an Attorney within the court accor~mg to the
best of thy learning and ability, and with all good fidelity as wen
to the court as to the client: Thou shalt use no falsehood, n?r delay
any person's cause through lucre or ma IIce.An_d ifthey mlsbeh.ave
themselves therein they shall & ifer sue h"penalrles_ and suspenSIOns
as Anomies at Law io Great Sritam are @Pi€ [0 insuch cases..

. . .. . all the courts of this gov-
Attornies, so admitted, may practice 10 (?rnl thﬁ%&eo
emrnenr  without further or other Iiceins_e orfa r:nltéance. c -
non 12 of An Act for the “etrer ~ego a'on 0 .t § UPrang "[ﬁHg
d in 7604 supu ate. t ay . ooiq

Witmn This GovermnentH pa?‘:’sr dmiit ractice

Attomies at Law, to e erea admi ealifiIO P ns Iano1 Ohave the
Supreme Court, srrl]all takeléhﬁ sarge gu c~t~t h~vehad by the
same pnvl "eges ast ey‘\.v ould have, Cbeen” aditted to prattice in
laws of this governmént, If they a

1311/bid .. 484--86, )
131 Laws of theState of Delaware 101-104 (829 .

13S/bid. 103-/04.
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the Supreme Co ,iT before the making of this law.>" Thus during
the early years of Delgyare s state lrood, admission to practice was
controlled by two colonial statutes
In 17?3 the state of Delaware ~assed An Act for Regulating
and Establishmg Fees 10, hich f section 16 established the follow-
109attorneys’ fees- fay digMffmgawnt, $'4°- for every appearance
ina laWSUIt g5 6, (pro PaPly $2.67)- for every appeal bond for
gleagmg: 10 the Court of Appeals, $1.00; for every appeal from an
f r~, an~Court, $1.00; for drawing a warrant of attorney, $.13;
or glV~g oyer on a bond or other oyer,” $.0lper line, twelve
words a line- for drawmg :he gengral kssue, $.10' for all pleadings
i ag acnon + subsequ em to a Sclaranon, for every line, rwelve
war sto aline, or for an injunction  prohibition etc $ o1’ andfor
a declaratio ' . ,
n, pea, erc., 'y warrant of attorney, '"$2.67.14
f In 1791 the Pennsylvania legislature enacted that "[n]o Judge
o llany ~oun of Record ... shall practice asan attorney or coun-
here in any coyrt of justice in this conunonwealth . or else-
We[€q242 @ pf ovistomvhich subsequently was extended also to
mepu € Every off_icer arrac Ned to any court within the state. J-he
Ngerh 10 appear either | horcon or by counsel was reaffirmed 10
1 .0, "Jhen a statute was passed to the effect that "[i]n all civil
~Ults-n ~~cheedings in any court ... any suitor and party con-
e~trhne'fs hd :ve a right to be heard, by himself and counsel, or
b gy f(em us The Syne act also stipulated that "when It shall
erna heto appear to the satisfaction of the court that any attorney
g' sue court has retamed money belonging to his client after
emand made by the client for payment thereof it shall be the
duty of the coun to prexgH §aid attorney from prosecutmg any

This d;39/b|d., 105. The  Act T, s bligh 3 Courts of Law and Equity Within

Chaprer ow;rngbe&}) Paﬁsed bet}ueen 1726 an~ 1736, sees. 26 and 27 (see note 137,
This is rh' £ ,aso app led ro attorneys practicing in rhe Supreme Court.
e meaning of rhe Act of 1760

.ap. 27,2 Laws of the State of Delaware 1100-24 ('797)
1411btd"1116. .

1700--/y1%CI?2I:-8:~)§4 sec. 15, 3 Laws of the Commonwealtb of Penmylvama,

1700--115ﬁ%%?8'([821 5 sec. 4, 4 Laws of the Commonwealth of pennsylvania,

Attempts to Control the Legal Profession

longer in the said court, and to have his name stricken off the
record of attornies. 144

In 1777, "by reason of the high and extravagant prices of
necessariesof life," attorneys' fees, which had last been regulated
?y law in 1752, were doubled in Pennsylvania.!"  Two years later,
in 1779, it was enacted that lawyers' fees could be paid in wbear:""
and in 178r it was provided that attorneys, who received sums of
money for their clients and kept this money until it depreci~ted,
should be accountable to their clients "for so much gold and silver
money, as the said ... money, so by them received, were worth"
at the time they receved it.iez These three statutes reflect the "in-
flation™ which at the time imperiled the monetary stability ,of
Pennsylvania. In 179, all attorneys “entitled to demand or recerve
fees" were required to "transmit to the govern?r of the c~mmon-
wealth a particular statement of the several services for which t~ey
areentitled to demand and receive fees  and of the fees ... which
they respectively charge and receive for the performance of
their respective duties, together with the several particulars.i'v"
This information was to be used by the legislature to draft a new
act for lawyers' fees and court fees. In 1795 attorneys' fees in the
court of Common Pleas were regulated by law as f~ll~ws: for
filing a lawsuit and entering an appearance, "if the SUItis ended
before or during the sitting of the first court,” $r.67; for every
suit "ended after the first court and before judgment,” $3-34; for
"every suit prosecuted to judgment,” $4.aa~ far an a~Feal from
the judgment of the justices of the peace,. if settled before or
during the sitting of the first court,” $1.33; If settled after the first

1441bid .
145Chap. 793, sec. 1, 9 Statutes at Lar~e ?f Penmylvania, 1682-1801219-30

("}03), For the Act Regulating and Enabftshmg Fees, of 17P, chap. 38, see 5
Statutes at Large of Penmylvania, 1682-1801 172 (1898)- !hc,Act of 17P was
modified in 1795, and was repealed by a general declaratiOn m October, 1795-

See below.
e efz\ll\é(:hap. 875, sec. 3, 10 Statutes at Large of Penmylvallla, 1682-18UJ40

(1904)i47(:hap. 94, sees, 11-H, 1 Laws of the COlmnonwealth of Pe'l1TIsylvama,

1700'1&180(‘:1%8.10)648, sec. 1, 14 Statutes at Large of PeIIT/.syIVolmﬂ.ﬁ82-1801329
(f1~09).
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COU” but before ud, S, oo: and ifJudgment was "rendered, )

%QO Lawye . eesin the Supreme Cour were to be double
the amount of t ose a Iowe m the Court of Common Pleasiv

. The Act Relative to the Organization of the Courts of Jus-
nee, passed in  8g 1 Provr o0 that the “judges of the severar

Courgs of record  — of ave ¢'e power to admit a competent

num cr. of persons of honest disposition and learned in the Iaw

to praCtiSeas ptyornevs 10 Merr respective courts.t-" After having

taken the pteseningd oath every attorney so admitted had the
ho:®" to ~ake full charge of all legal actions and suits, provided he

afiled, if required to do so, hrs "warrant of attorney" with the

p&lﬂ!oftheprth onotary or clerk of the court under penalty o

osmg hiSfee and being denied 3ud|ence 153Misbehavior in hisoffice

made the attor o, Iblg t0 suspension, removal from office, or

f,omeIOther penah Y, 154 Man attorney should retaanoney e-
°hn§i d’;)gto hiScljent, though the latter had requested payment, he
stnt {en from the record of the attorneys and ... [oe

prevented] from prosecuting [any] longer in the said dourt. "IM No

Juld tOf anyldcou rt mig"t practice. law 10 any court of Justice, nor
mig 1 any alder rgan or Justlce a the peace be an agent in a case

removed fro "

L K af COU e ore llm liy appeal.” And no prothonotaryl
cer © a rtor reglster o : s could act as an attorney 10t
COUrtor COUrtdo which they were officially attached.156

In 1777 the state legislature of Maryland passed an act to the

eif
ect that every o e a_ to take an oath of office.1s7 In 1781

h
tpye lecnslature enact od (N, \\ Nanever an action was lost because o

te attorneys default the larrer was to be fined five thousand

SSBT%SS 0]]: toba% 0, llf' In the General Court, and two thousand
J

m a ~ounry Court.™ In order to establish a unifornl
149Chap. 186  sec 1

(1911). 3,. ,15 Statutes at Large of PCllllsylvimia, ,682-/80/ j60
150 Ibid.
161 Chap 6 n
it I 4" €N era Laws Of Pennsyl'L'Q1/il1,700-1846 53155 (1847)

163 QlaP" 41 8'sec. 68 /bld'~5.43'
lap. 416, sees. 0-72, lbid.
164 Chap. 416, sec. 73,ibid.
16n Chap. 416, sec. 74, ibid.
; Chap. 416, sec. 75, ibid., 543-44.
IM Act of 1777.chap. 5sec. .
Act of [781,chap. 14,sec. 2.
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policyin the licensinc of attorneys, a comprehensiv~ Act Regulat-
ing the Admission of Attorneys to Practice Law 1 ~he .Several
Courtsof This State 169 finally was passed in 1831: Apphcatlons for
admissiono practice had to be made to one of the County C?urtS,
COUrtef Equity, or Courts of Appeal in open court. Applicants
hadto be "free white male citizens of Maryland, above the age of
twenty-one years, who shall have been a student of law in any. p.art
ofthe United States for at least two years."!" The court re~elvm~
suchapplication was "to examine said applicant. : . roucbing his
qualflcatrons for adnusston as an attorney, " and invesugare into
"higrobity and general character. " If fully sansfigd the court wagy
to certify the applicant and admit him to practice in any a~d a
COurtof the stete.™ In case the court should refuse to ~dmJt the
applrcant the latter was not to reapp 'y 1 any ¢oUrt until the ex-
ptranon of one year 1, Persons who Nad Peen licensed to practice
i another state, drstrrct or terrrtory o]c th Un ted States were 9
be admitred to practice m Mary 'and "upo g the samey terms, Ap,
under the same regulations, that a CltlZeno Marylan wou i &
admitted in the courts of the state, district, or terntory: m wd'c
sdf! applicant nay have_practise d , or mayah ve been hcense {0
ptactlse; Provtded that td e sal state, disrrict or tergtory, ¢
rnade and tenns of aanISSIOnto tgar, . b regula]te% YAV heen
Any person whose application for adlDlsI5|0|1 hto Ct: cara

O|emed by the court could carry an appea. t t ef ouit a cha)r%c?ér

h Squah canons
hall examine such a h ant a h f
Wd @ X I. su p?i F ° ch exaff{mat Ont e court 0
anY tliTleof studyin~ ... I upons au h eadmrtted

appeals shall determme that the apphcca 1t ch %d " "on shall entitle

he shall be admitted accor dmg y, a 'StOF this state, or
him to admission to practice m any SCUNTY. cour

Nt e court al eqUity. e

1~9Laws of Maryll/l/d chap. 268, sees. 1.J?)
Law ... of MI17'yllimJ, /692-1839 loP-34 (18¥,
160lbid., 10p.
161lbid., IOP-B. .
1621bid., 10jl- nate,, district, or territol)’ from whl.ch
163 Ibid Il admission to the bar of the db 1w his admission to pracoC®
the "foreign™ attorney hailed was not .rcgul.atC Y aw~ of thc Maryland court
in Maryland was wholly within thc ~ISCr~~~nary po
before which his application was pendlOg.
HH lbid., 10jj-j4-

1 Tbe General Puhlle StattJWry
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Maryland also made some rather feeble ,attempts to regulate
attorneys'  fees. Thus, 1IN 1805, it was enacted that "all attorneys
practising in the Courts of appeals shall be entitled to receive
the same fees as attorneys were entitled to receive in the late gen-
eral COUrt."16~In 1810 a provision was made that "no attorney of
any of the county courts shall be authorized to charge more .. ,
than the sum of three dollars and thirty-three  cents and one third
of acent in anyone suit."166 Finally, in 1833. the legislature insisted
that "the fees of attorneys .. hereafter become due shall be col-
lected in three years from the date such fee or fees are due, and not
after.v'w

In 1786 the Maryland legislature enacted that no register of
w~s should plead as an attorney inany county court where he was
regtster;~68 in 1791 it excluded all justices of the Orphan's Co~rt
fro~ actm~ as attorneys or solicitors in any court of law or eqUlty
whil~ holdmg their judicial office.tw and in 1796 it provided ~hat
"[njeirher  the chief justice of any district, or any of the associate
justices, shall, after their appointment and qualification, act as an
att~rney  or. solicitor in any court of law or equity in this state
during the tune that they shall respectively act as such. =170

In 1835, An Act to Establish Magistrates’ Courts inthe Sev-
eral Counties of This State, and to Prescribe Their Jurisdiction was
passed ".Section 2o of this Act stipulated "“[rjhar in all cases, sui~s,
c~mplamts o~ prosecutions instituted or brought before the ... dis-
tncr court, either party shall be entitled to appear and prosecute
and defend the same by agent or attorney, being such as have been

1M Laws of Maryland of 1805 chap. 65, sec. 16; The General Public
Statutory Law ... of Maryland, 1692-1639 SOI (1840).

166Laws of Maryland of 1610 chap. 06, sec. 2; The General Public
Statutory Law ... of Maryland, 1692-1639601 (1840)'

167Laws of Maryland of 16]3 chap. 258, sec. I; 2 The General Public
StatUtory Law .. of Maryland, 1692-1639 1/26 (1840) This time limit was
extended for another two years in 1836. Ibid .» 1228.

168Laws of Maryland of 1786 chap. 10, sec. I; 1 The General Public
Statutory Law ... of Maryland, 1691-/839 2H (1840).

169Laws of Maryland of 1791 chap. 76, 3; 2 The Laws of Maryland }J7
(Kiltyed.,  1800).

270Laws of Maryland of 1796 chap. 43, sec. 8; 2 The Laws of Maryland 624
(Kilty ed., 1800).

,60
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admitted to practise the law in any county courts oft I5 s~ate". "

In 1786 the Virginia legislature passed An Act for Licensing
Counsel Attornies at Law an9 Proctors: YIN]o person shall be
permitted by any court to practiSe '@ as a COUNsel , attorney - at
law,or proctor, unless he shall heretofore have °PtiNed f{cenge,,
in the manner prescnbed by t''e law t/en 1n fOrce orunt es a
obtain alicense from three ... judges of the high court of cha-ticery,
or general court which license, if Ne pro djice to them acern care
fromthe court of that county wherein s usua! ahode shall - havey
been durmg twelve months next prece dmg, that he isa person oy
honesr demeapor such three JUdges are emp owlered a”dhre‘_JUH%
togrant ... If, after exanunauon, it be t elf Oplllion'thigj1t enIS rl1JYI
qualified. Every counsel, attorney, an d_r 7toreoreesa Ith
practise, shall ... give assurance af tid e“ry o the COMMPINER ogyy -
and ... shall take the oath following: 'l do swear that w .roctor.

demea_n myself in the practice o a counsg?,l attorn?y %dav(l?ed '
and Will execute my office according to the best a my fnow e ge
and ability." 172 Persons convicted of treason, fdonr,.  orgery, or
I d dfrom ndmission to prac-

ry ‘city

Willful and corrupt perjury ,were exc u. e
nacourto h acoun

nee. Counsel or attorneys  pracnsmg , 1 - e profession '
. , practise t e sam. .

or borough” were not penmtte to ~173 1his particular

In the high court of chancery or ge?eral court Il lawyers were
.. 1 .

provision, however, was repealed IlI; 787 an dasuperior  courts
oo both the 11ifenor an .

aut''onze ~ to practice 11 i d to prosecute in &

" shall be perrrut'[e .

except only that no attorney u ent or decree of any in-

superior court an appeal from the J ~ the inferior court for

ferior court, where he shall have appeare tn

h 11 . pi7a .
t e appe ~nt:. , fees were strictly regulated by statute.
In Vtrgmla attof?eys  H' h Court of Chancery as well as in

As early as 1778 fees innthe 19
8" ch' -~ 200 2 The General Public
171Lzws of Marylanle]d 60 P 201 gy

, 1-1639 1209 1740 .
Statutory LQ'lJ)>. of Mary an, 1 Viigma 39 (Herting ed., 1823)' The attor~
112 12 Statutes at Large. .. 11 9 .a'?f A. B. do solemnly promlSe and
y's oath reqwre d'p] }Jf?l vvads as fo OWs-conunonwealth 0 V"Jrg!pJa, an -t at
swear, that | will b Ta!'TUl aNd UUG 048, oefice of attorney at aw. 911 . .
Iwill well and truly demean mysel 10

118lIbid., 33cr-40- was reaffinned in 1788,and a fine of

1741 ‘0 ag7. This latter proviSjonc. o s provision. 10 7<50.
twenty pounds was levied for every In ra
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e General, Courr ™ .. .
the title or b d + mnany real, mixed, or personal action, where

established  oun s of land shall or may come into question,” were
In the Co at vC pounds, and in any personal action, at five pounds.

fees MY ourts and other inferior courts the corresponding
were xed ﬁlt feu
depend

th Gofmgontenaturefh’ e actiont™ Lawyers pracuethg m
ng® eneral court I

d and wit'in_ t"e District of Kentucky after 1788

Y AHIFRY 39 receive Tor any suit at common law ... afeeof
action s h gs, for .any chancery suit, or real, mixed or personal

Qp,weretﬁetll b d
ques ¢ tg or ~oun s of lands shall or may comet
Kentudc: &€ POU G176 Apny Jawyer within the Dismer o
w Yy, recervmg or demanding any greater fee or otherre-
; ar drdny’ . services, shall forfeit and pay twéhty pouns
gy every offen g, "1771, 1801 counsel and attorneys were allow
i aisameyfees 10 Cligneery diglficr courts as were allowed to lem
tﬁht ~Lijlgh court of Chancery.v" In 1)se it was also provide“d
e errmiv Y praCtIS1Ogattorney, in any court ... before he sha

p nnltted to appear for the plaintiff or defendant in any mat-
ter ..« shall pay down to the clerk of the ... court one tenth parr
of the said fee. "179

Thus:A number  of Statytes alse dealt With professional diSCIlne.
us, in 1777, It was provided that “every attorney failing to enter
ap appgargce aceoring 1 Ihis] engagement shall forfeit to te
Rgmpn  fty shilligg "180\, il an act of 1785 stipulated that a
.e nquent atto'mey  not only had to pay for the court costSof
p's Crlpgd| bur als 5 was Lible “Tor all the damage lus chent shall sus-
am: n 1786 the legislature really bore down on the legal pro--
feSSlon' "If th e general court from their own observation detect
any ma;l-praqjtlce imacounsel or attorney of that court  or if acom-
pdmtm ":rJtmg be made to them of such mal-practice in the sald
ropreor mthe court af*a county, City, or borough ... and if..
e e ouod gUIlty, of the matter herein charged, the said general

11" grbd 509,
176 15 ;bid 709
177 Ibid.

A8 1S§atUtes at Large of VIrgria, 1792-18Q6333 (Shepherd cd., [835)'

180 12p tatutestic Larg,  of Virgmiaz8s(Herunged.,1823).
911 .,404.

18112 ibid., 36.

161

r poun OIs, any shillings, or fifteen shillings,
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court may either suspend his license, during a certain time, or
vacateit altogether, asthey shall think him to have deserved. A.nd
the hi~h court of chancery and court of admiralty, up?n the like
detectionor complaint of mal-practice ... shall proceed in the same
manner against a counsel, attorney, or proctor."IB2 In 1787 th.e
le~slature enacted that any "attorney receiving money for his
client,and refusing to pay the same when demanded, shall be pro-
ceededagainst in a summary way, on notice, before any court of
record."183

On November 19, 1792, Virginia passed a comprehensi,.e
Act Concerning Counsel and Attornies at Law: 184EV~~y ap~li-
cant for a license to practice in any court had to produce a cert.Jfi-
cate from the county court where he resided for the last prec~dlllg
twelve months that he is a person of honest demeanor, and 1s ~p-
wards of twenty-one years of age." Three judges of.the supenor
courts, upon receipt of such certificates, were au_th~r~zedo gr~~~
to the applicant a license to practice in all the V ugm~a courts, ~
after examination they shall be of the opinion that he 1s duly quali-
fied.vtee Before being admitted to practice, every counsel and at,~
torney had to "give assurance of fidelity to the commonw-~alth
and take an oath of office.t” Any person practicing law Without
being duly admitted "shall for every such offence forfeit and pay
the sum of one hundred and fifty dollars." Persons who.had been
or thereafter should be convicted of any felonious cnme were

IOcapable of obtaining such license, or ' IIcense.d the)- udges of

any court in which such person may practice. on proof thereof

" may s~pcrsede his license.” And "[i]f the judges of the ~eneral

court, either 10the genera Icourt or d'stn'Ct courts, from thelt own
’ g .ther of the said courtds, m

abservation detect any mal-prago(:e iuell. . e

, i ntmwntmgbema eta
any counsel ‘or attorney ... or ~acamp al
them of such mal-practice and if the counsel or ~ttorney so
offending, should be found guilty of the matter therem charged,

1821bid., J3HO.

ISIl/bid-,473. f I G eral Ass(!1l1bl, of Virginia ..
18.A Collection of All SIUh Acts o t~e e of Virginia (new series)
As Are Now in Force 96--98 (180J); | StatuteS at — rge

1J-16 8Jj). N s
5.]86],J)Slatutesat LaTge of Virgiwa)(ncwscnch,, 3 (l)\;S .
; . , ptcr V7 alny
186 lbid. For tne oath of office, see note 17,
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the said judges :.. may errher suspend hiSlicense during acertain
D”@El\rf fvagatpj 1t altogeth er, as they shall Judge most proper.The
J~ 1IN 3t igh court of appeals, and the high court of chancery,
s ~ ~ve~e same power ... The justices of any counry courtor
Ot er inferior courts [may cause] any attorney practisingn
such courts to fin? security for his good behavior or ... [finepuch
counsel or attorrues for n:isdemeanor, or contempt."?"

No lawyer prosecuting a suit in an inferior court, "inwhich
~n appeal m be prayed," may "appear, or prosecute suchappeal
10 any supenor court, to which the same may be carried or re-
moved; and any c~unsel or attorney who shall appear to, orprose—
~llte such appeal m any superior court, shall forfeit rhe sumof
SIXtydollars." If alawsuit was dismissed for culpable nonattendan~e
or other neglect of duty on the part of the lawyer, "it shallbeathlS
costs, and he shall moreover be liable for all damages his clientshall
sustain." A lawyer "receiving money for his client and refusingwo
pay the same when demanded” could oo notice be proceeded
against in.a summary way before any court of record. Neitherin
the supenor courts nor in the inferior courts were more than tWO
lawyers permitted “to argue on anyone side, except in criminal
cases, unless good cause be shown." "If any attorney or other per-
son practising as an attorney, shall presume to appear under ~ny
power of attorney made before action [is] brought for confess.mg

or suffering judgment to pass by default or otherwise, for any
defendant in any court of record ... such attorney shall for every
such offence forfeit and pay fifteen hundred dollars to such de-
fendant." No justice of the peace, sheriff, undersheriff, or clerk
of any County Court was permitted to act as an attorney in the
court to which he was attached, "except only as general attOrney
for any person or persons not residing or being within this c~rn-
monwealth, under penalty of being fined ... in the sum of thirtY

dollars for every such offence. “1ss ) )
Attorneys “were not allowed to demand or receive, directly or

indirectly, any greater or other fees than provided by law: la",ers
practicing in the General Court might demand for grofessional
advice or opinion, where no lawsuit was brought, $3.5; in a law-

ISi/hid., 13-14'
188 lbid., J4-15.
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suit,w~ere no title or bounds of land might come into question,

$8.33jma lawsuit, where the title or bounds of land were or might

be involved, $16.66; in any suit in chancery, $16.66; in any suit
beforea District Court where the title or bounds of land was or
mightbe in question, $5.00; and in all other cases before a District

~Urt: $2'5°,except in causes transferred from the General Court,

mwhich case the fee was the same as in the General Court. Law-

yers practicing in the inferior court (County Courts) could de-
mand for professional advice and opinion, where no lawsuit was
bra.ught, $1,67; in all chancery suits or real, mixed, or personal
actions, where the title or bounds of land were or might be in-
~olved, $5.,; in a petition for asmall debt, $1.25; and for attends
mgasurvey in the country, for every day he should auen.d, $3.5 .
Any lawyer ‘"exacting, taking, receiving, or demandmg, any
greater fee, or other reward, for any of the above services, before
he has performed the said services, or finished the said suits, shall
forfeit and pay one hundred and fifty dollars for every offence."
Any lawyer suing for his fees or services could recover only the
fees established in this Act, and no more, "notwithstanding any
agreement, contract, or obligation, made or entered into by the
party against whom such suit shall be brought." Lawyers' fees were
to be taxed in the bills of cosrs.!"

In 9 the Act to Reduce into One, the Several Acts Con-
cerning Counsel and Attornies at Law'® in substance restated the
provisions contained in the acts of 1786 and 1792 with the follow-
mg significant addition: "Counsel and AttOrnies at Law licensed
and duly qualified to practise as such in the res~ec~i\{e courts of
Pennsylvania, Q1Jio,Kentucky, Tennessee, the DIStri®" of Colum-
bia, North Carolina and Maryland, shall be, and they are here?y
authorized to practice assuch in the several courts of ~awand eqUity
of this Commonwealth “upon producing proper}, ceytifjgates of rheir
qualifications and licenses, and taking the oat o a ce ony.

In North Carolina the Act for Establishing Courts of Law,
and for Regulating the Proceedings Therein, passed i? 177~'also
regulated the admission of attorneys: any person holding a license

. 81
180Pih Betftd  codi of th~ Latd) of Vjrginid1l6M1 (1 9)
lin Ibid., ,68. See also Act of 1815, dtl1p. 44t par. 1.
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EH@NGH fdor to thegReyodinon was permitted to continue practic-
hereafter a UG @Y Urther exammanon  * any person "who shall
go an exarnﬂpad' Ordmissi |5, 1o practlse asan attorney, shallunder-

ofthisstate, 2110 jfefore two o ooy yeso fme seperiorcew®
tent share of 1an k1 such person shall be found to possessacompe-

such judges s~\~ ~owl~dge, an~ be a person of uprightcharacter,

of this state f a ——WirA a certificate to practice in any court
son coming' or wh~c they may judge him qualified ... ,[NAO er-
shall b 'gw .t 1sstate i1 an mtennon to practise tMe'sw,

previousl €& ML o practise as an attorney, unless he shallhave
produce ¥ st € ON€yeqr 4o th'ISstat_e, or unless such personsa
country [f atestimonial from the chief maglstrate of such stateor

authoriry "RER hich he comes] or from some other competent
such att -rtiar he is of un ynexceptliona Pre moral character; an dall
viz. |A®neys . . shkall hiopen court ... take the followmg oaf!,
inthe - . .oswear gh I'willtruly and honestly demean mvseIf

edge aRECRE® OF an arteimey. a666Fding to the best of my l.no"
to practi a I'lty: So help me God."193 The fee for a general license

for prac!ee aw mall the courts was set in 1784 at ten pounds, arf
tor pcines in the County Courts at five pounds.!" and no at-

sholAY wagi@ermitt d o practlee until he had produced a recelp[
ng t at he had patd the license fee imposed by law.!"

regulé\ttﬁr’ﬂeys fee~14n the several courts of law and equity" were
elnl786'In . any SUItIn eqUity, ten pounds; in any sUltin

Coun, HIgh 03B J: An Act Supplemental to the Act Concerning the Supreme
of the superio tree Judges of the Supreme Coun rather than twO or three judges
N onh-Carolilld coygty were t° exanune the candidate. 1 Laws of the State o
193 43 Pottered., ISI!).
i tbtd 284-8,

cd 180 B Public Acts “of the General Assembly of North-Carolina 372 (M: ut-
of thc 1P\?ohH-aW§ of|fhe State of North-Carolina 1064 (Potter cd., 1821), By rule
to the Bar m"™ aro na Supreme Court of 1838, “[alll applicants for admissjon
o, t etenn " -tiRgesent themsel ves for examlttauon dUring the first seven dII'S
one ht‘or ad.@  orth earoIma 324 (1838). The law required twO cxaminatiOns,
ourt; and a-><>ontopract” |ce 1 Ole county courts, and one for the Supeno'
Ycense was ,n llltcrval of at Icast one year pflor o thc granting of the seco "d
ed., 1945). Beqwred S.See. BatCle, MemOlrs of m/ Old-Time Tar Hecl81 (Battle
upreme Couc t fe upenor Court dd nor stnet Iy enforce this regulation. The
éoUrt and th~ or.mstance, admitted William H. Battle o both the CountY
e upenor CoUrt in a single term.
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the Superior Court where the title of lands was involved, five
pounds; in all other suits, five pounds; in appeals to the superior
courts, five pounds; in actions before the county courts of pleas
and quarter sessions where the title of lands was involved, five
pounds; in all other suits in the County Courts, tWOpounds; and
for an appeal from the judgment of a justice of the peace to a
Cou~o/ Court, twenty shillings.I"" Any attorney demanding or
recelVIngfees in excess of this schedule could be indicted for mal-
practice and upon conviction thereof barred from practicing in
any court for the period of one year. o

Parties in an action before a County Court could retam only
one lawyer. ias No court of pleas and quarter sessionswas pennitted
to admit to its bar a person who held the office of justice of the
peace in that court, unless this person had previously resigned from
said office; and no attorney could accept an appointment t~ the
office of justice of the peace of the court in w~ich he practlced,
~nl~ss he resigned as an attorney for the period he acted as a

ustice.t
J Until 1785 the admission to the practice of law in South ~ro-

linawas by rule of the Supreme Court.Z99 In that year the le?,sla-
ture passed An Act to Regulate the Admission of .~ttorntes at
Law, which provided "[t]hat when any person, Cltlz:  of the
United States of America, who hath resided four years 10 anyone

or more of them, shall have acquired a ~ufficient ~owl.edge of th~
laws of this State to qualify him o pracuse the law m thts St~t~,an

shall apply fot admission o the bar, he shall a~dress a pentlO~ &~
the Judgeslof the court Bf commé)r} I}rJ]Ieas pra)frrhgc t~ be @g<arrun o

toue 109 lis capaCity, a Itya
1e6 Lawr of tbe Slate of North..(;aroli~ ~4S ~poner ed., 1811). In 1806

some of tttes_e Tees were SubsUngipl{)RERAHEED CodiBE- 114 cthap. 11, IcC. 1, P. 169-
T 1 1b,~.. S'‘H-46See.a d to protect the gl:I1CI'll publlc fcorn eIIjJ|0|quD

esc regulauorls wer Is h rcme
Thi ey g]allotCSU . % evel kind of legal Kth« Ihng t e__yuloe feci

Bourt ofd North CarOIlna R}eldmtht eattonqt ey, werete -C d rcndeRa. 1-dch v
orrespond .
%ratl '\? CGOI GJ SH& bf Nonb-CiKolu#  S4$"llu. At:.(~ ,T'_d Ul 1;>86.

étf&“/'sbt'éjm““ Tﬂ'rs‘gAe“‘t”’SqLH??actghﬁothﬁg ") (kCord  ltd.. ,840); publd;

UmiSof SoUtb Carol
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hereby directed, diligently and faithfully to examine such per-
son. : .. [SJ?ch person shall also produce satisfactory testimonials
of hl5probity, honesty and good demeanor; and if such person
shall be found duly qualified, the said judges on examination shall
gran~ to such a person alicense ... to plead and practise as an attor-
ney, inany court of law or equity in this State." Any personwho
had for four years clerked with a practicing attorney of the Court
of Common Pleas, "who hath practiced therein for the term of
seven years," or with the prothonotary of the Court of Common
Pleas; "or any native of the United States who shall produce prop~r
test~onials  of his having studied three years in any foreign uru-
verslty or law college, and iswilling and desirous to be exammedas

to his knowledge of law ... -every such person shall be admitted
to the bar of the several courts of law and equity in this State.. , .
[And] where any citizen of any of the United States hath been
a~mitte~ ... [to] any court of supreme jurisdiction ineither of the

said United States, and shall become a resident of this State. ,'

[upo~] setting forth such his admission, and shall, .. produce. "

ace~cate ., ,that such person isan attorney of such cour~, duly

adm-~tted, at least two years previous to the date of such certificate,
and 15a person of unblemished character for probity, honesty and
good demeanor ... such person shall be admitted to the bar of the

supreme C?urts of law and equity in this State, ., . [And] ev~ry
pers~n so hcensed ... shall ... take the oath of allegiance and fidehty
to this State, and likewise the oath of an attorney; and if any person
shall presume to act without having taken the said oaths. ,, such

pers?n shall forfeit and pay the sum of one hundred pounds

srerling.t"?'

The Act of 1785was amended in 1796 to the effect chatevery
CltlZenand graduate of a college or university, who subsequently
had served a clerkship of three years and attained the age, of
twenty-one; an~ any citizen, not a college graduate, after haVUIg
served a clerkship of four years and attained the age of rwenry-
on~, should be admitted to the bar, provided he undenvent a
sa~factory examin.ation with the judges, "[A]ny citizen of the
Unlted States, commg to settle and reside in this State, who shall

20'4 Statutts at Large of South Carolma, 17FZ-1786 668-69 (Cooper ed~
1838),
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produceto the judges of the courts of law and equity of this St~te
., satisfactory testimonials of his having been admitted and havmg
practisedfor three years in the supreme court of law, or the court
of equity, of any other State. upon taking the usual oath~ shall be
commissioned.v"> In 1801 a further amendment provided that
"every. , . citizen of this State, who hath been or hereafter ~hall
or may be sent by his parents or guardians into any of our sister
States,there to be instructed in the science of law, and who shall
Ot~ay serve a regular clerkship ... under the immediate d~ection
or instruction of any practising attorney. " for and d.un~g the
term of four years ... on their ... undergOIng an examinanontc
~hes~tisfaction of the judges of the ... coun: of law and eg?lty
in this State shall, upon application, be admitted: .: [p]rovi~ed
[they], .. shall  prefer with their petitions for aetn:ISslona certifi-
cate under the hand of some practising attorney, ~nwhose office
or under whose direction and instruction the apphcant may have
studied law, certifying the actual and precise .m"during which the
said applicant may have so read law under hiSdirec:lon; and.als? a
certificate ... accrediting his cer~,cate .:.and speclally certifying
that the said attorney is a practltloner In the courts of law and
equity inthe State inwhich such certificate shall or may be granted
Orobtained,">" _ -
In 1806 the several previous acts touching .upon the admUl~lond
A Citizen of the rote
to the bar were once more revise.
States and resident of the state of South Carolina, "who shall have
attained the age of twenty-one years, .and shall h~ve been ad-
mitted ... as an attorne%/ or solicitor 10 the supenor, courts of
h U " d States whose period of reg-
law and eqUity, joany q..t e —rote -
.~ and that of his regular and
ujar study previouSto s a rpssion-
) d” "lall”; "o ther form th? term of three
actual practice afterwar 's,si1 ,tog®, I .
years If he shall have graduated in any regular c~ e~e or :~Vver-
sity, and if he shall not have so graduated, then t, ey 5 a , to-
gether form the term of four years, upon undergomg an.exam-
n h isf ' _fthe udges  shall be, ., admitted to
matlon to t"e sam,§ aCtI?Ptﬁe courtS of law and eqUity of this “tate
plead and pracose 10a

50,5 Statutes at Large of South Carolina, 1786-1614 189-'90 (Cooper ed.,

1839).
2081bid".p6.
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.:rand ... be ad~itted to the bar." And “every person, beinga
~ItIZen o~the United States, and residing in this State, who shall
ave attained th~ age of twenty-one years, and who shall have dili-
gently .read law in the office ... of any regular practising attorney,
or ... J?dge of the superior courts ... in this State, or anyone of
the Umted, States ... for the period of three years, if he shall have
graduat.ed 10 any regular college or university in this State, or of
the United States. or in any regular foreign university, and if he
shall not ,have so graduated, then for the period of four years. upon
undergomg an examination to the satisfaction of the judges .. '
sha,ll.be.: . admitted to practise as an attorney, counsellor or
solicitor, m all the courts in this State ... [p]rovided ... heshall
~a~e served a regular and diligent clerkship in the office of a prac-
~ISmga,ttomey in this State, for and during the period of one year
immediately preceding his application to be admitted-Y"

In 18,2. in order to avoid "unnecessary and expensive delayto
the you~h~ of this State,” the previous educational requirements
for admission to practice were abolished. Henceforth “every per-
son, being a citizen of this State, who shall be desirous of admission
to t~e bar. shall apply ... to the Judges of the Courts of Law ~nd

~qUIty .. ,who shall, upon examining such petitioner. admit hil~.

If they shall deem him properly qualified, to plead and practice m
the seve:al Courts of Law and Equity ... Provided, that he pro-
duce satisfactory evidence of his morality and general good char~
acter; and provided. also, that no person shall be admitted ... \Vh?
shall not have attained the age of twenty-one vyears; and that it
shall be the duty of the judges, .. to see that the candidates ...
shall be examined rigidly upon the theory and practice of law. and
the principles and practice of equity."205

In 1823 the state of Georgia passed an Act which stipulated
that la~vyers duly admitted to practice in South Carolina ‘w~re
authorized to practice law in Georgia, provided South Caro~na
"ould reciprocate and pass a similar statute admitting to practlce
i South Carolina lawyers licensed in Georgia,206 In 18z4. South

204bid., 5z1-n.

203bid" 677-78. 1
@awson, Compilation of tbe Laws of tbe State of Georgia zz8 (.83").
See note 225. Chaprer V, below.
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~arolina, recognizing the principle of reciprocity, admitted t? all
itscourts lawyers licensed to practice in Georgia, on the condition

that they would be able to "produce ... a certificate ... of the
aforesaid State of Georgia ... stating in substance that such person
has practised for three years, immediately preceding . . . as an

Attorney or Solicitor [in Georgia], and has maintained. a good
moral and professional reputation."207 Four years later, 10 IS\’./)?,
lawyers licensed in North Carolina were granted the same pn
leges as the lawyers of Georgia.””® 209 -

Attorney's fees, which were fixed by Iaw in 1791, 1
1795,2lo and again in 1808 and 1809,211 were comparaovely gen-
erous. Any lawyer demanding or accepting a larger fee than estab-
lishedby law was liable to afine of $214.43 (£50) 212 and any law-
yer guilty of collusion or deceit could be imprisoned for a year
and a day and forever barred from pleading in any court.ZI13.

The first state Constitution of Georgia of 1777, artlcle 58,
provided that "[n]o person shall be allowed to .plead in the courts
of law in this State, except those who are authon.zed so to do by the
house of assembly; and if any person so authonzed shall be found
guilty of malpractice before the house of assembly, they shall have
power to suspend them. This isnot intended to excl~de any person
from that inherent privilege of every freeman, the liberty to plead
his own cause.”?" Since not a few persons apparently had c~n-

strued this article to have abolished all educational and legal qua?fi-
cations previously established and. to the dlﬁgracehof Lna Bé@ﬂe%%?)”
had managed to be admitted to the bar WIt out av

erly trained, in 17811-Georgia passed;An Act f?rAﬁagﬁB%OIllggjl ~h.e
Qualifications Necessary for the A mission o

8 186 239™™ 4QMcCord  ed.,
2076 StatuteS at Large of Soutb Carol™, 1 14-
18

39).

0",81b'S-d337-38. L 'f South Carolina, ,,86-1814 154-55 (Cooper ed.,
5 tanaes at arge

'210 Ibid., 265. . fle

Laws of South-Carolina  3%5--66, 37°
2tllbid"  5¢i; J.unes. A Vigen 0 tn
18 c | 18

( r‘)21Zames, A Digest of tbe Laws of SoUfb- —arO'Ina s ( u),

~~:l,b;~r~5?rbe  Federal and State Constitutionsé Colonial Chart err, IITUI
Otber Organic Lawl of tbe United Stater 377. 383 (.87).
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to~s, and Pr2ctors in This Srate.t" This Act stipulated that noone
rrught pra~tlc: law inthe state of Georgia except persons who had
made app~catlon to t~e Chief Justice, "who is hereby Authorized

a?d Required to receive such testimony, And make such examina:

non as he shall think Good and sufficient, respecting the timeany
such. person has served to the profession, and of his capacity therein
and 1n case he shall find that such person shall have served the term
of five Years, as an Articled Clerk, to some Sworn Barrister, Arror-
ney, Solicitor or Proctor, and practising as such during the said
term, and shall be well certified therein, under the hand of the
Governor and Seal of the State from whence such person or per-
sons if a Citizen of the United States shall come, or if a foreigner,
then from such Certificate, Voucher or Credentials as the custom
and 'aw of their Country may direct and of which the said Chief
justice shall Judge, and to have sufficient knowledge in the laws,
that then and in such case, he do certify the same under his hand
a~d seal to the Speaker of the Assembly for the time being t~ be
laid before the house for their deliberarions.T" British subjectS
had to be citizens of Georgia and had to reside within the state orin
some other state of the Union for at least three years; citizensof
some other state of the Union had to be residents of Georgia for at
least six months; and subjects or citizens of "any of the Nations in
alliance with the said United States” had to be citizens and residents
of Georgia for at least one year, before being allowed to make.ap-
plication for admission to practice.”?" County clerks and ~hen-~s,
who had served in that capacity for at least five years, likewlSe
were entitled to apply for admission to the bar, provided th,ey
could show by way of an examination before the Chief jusucc
that they possessed the necessary qualifications.

The Act of 1784 was amended in 1786 by the elimination of
those restrictive provisions which applied to "aliens" or citizens.of
other states, provided the latter were, in the opinion of the Chief

2Ui 19 Colonia! Records of the State of Georgia, part a, :84 (Candler ed.,

1911). '
) 216bid" :85. Thus it appears that in Georgia the General Assembly ong-

inally was the sole licensing authority.
217 lbid., 286. ) ) th
218Ibid., :86-87. These clerks or sheriffs also had to resign from ell

public offices,

l7l
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Justice and the General Assembly, "possessed of Sufficient Knowl-
edge and capacity to act as an Attorney Solicitor or Proctor."
The Act of 17gg also provided that "no Attorney hereafter to be
admitted shall plead in any Court of Record in this State, till they
have paid ... [the] sum of Ten pounds."21D
The Act for Settling and Ascertaining the Fees to Be Taken
by the Several Public Officers and Persons Herein After Named,
passedin 17g4, established aschedule of attorneys' fees: the general
retaining fee was fixed at fourteen shillings; a motion, at one shilling
an~one and one-half pence; drawing a petition to the ~o0~, two
shillingsand seven pence; a special argumen~, .seven shillings and
one penny; attending a special court, seven s~~ngs and one penny
for each day; drawing interrogatories, two shillings and two pence;
and pleading an issue, seven shiIIings.ZZOLawyers were required to
keep posted in their offices a schedule of all the fees and. charges
~tablished by law; and any lawyer w~,0demanded or recelved fees
innexcess of those provided by statute shall for every such Offense
forfeit and pay Twenty pounds, with Costs of Sui~":221In 179% by
An Act to Revise and Amend an Act for AscertalllUlg the Fees of
Public Officers of This State, attorneys' fees were raised to eig~t-
een shillings and eight pence for "each cause commenced and tned
in the superior or inferior courts" aswell asf~r ":ac~ appeal,rrose-
cured to judgment, except appeals from a Justl~es court.. And
"[w]here the defendant prevails, [he was] to receive the fee m lieu
of the plaintiff's attorney."222
By an act passed on January 7, 1795, all a~torney~who we~e
citizens of other states were permitted to practlice law in Georgia,
provided they could “"produce ~othe Judge or J.udges of the S—~-
perior Courts in the State a certificate of ... [th~If] regular a.dmlS-
sian to the Superior Courts in the,State from .whJ~hsuch applicants
may come, together with a ce~cific~~eof his ~a.irmoral and pro-
fessional character, duly certified. In ~dd1tlon, ~hey ha.d.to
"undergo astrict examination as to ... [rheir] professional abiliries
L i P o the O Suase B 0
poun dé? three s uan a T, r-
220 Ibid., 311, }29""'3L:

:mlbid .. 313: .
222'A Digest of the Laws of the St~te of GeorgiA"7® (1Boo).
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before ajudge or judges of the Superior Court.'?" On December
8, 1806, the legislature enacted that "all ... citizens of this State,
may, on,application to the judge of the Superior Court, be admitted
to practlce as ~n attorney-Provided,  such persons shall produce a
satisfactory  evidence of their moral rectitude, and shall undergo an
exa~ination inopen court ... bythe judge ... [T]he rules of court
relative to the admission of attorneys, which require the applicant
to stu.d!, any particular length of time inthe office of any judge or
pr~ctlUoner of law ... [are] hereby declared to be abrogated and
void.22a Fmally, on December 22, 1820, an act was passed to the
effect that "any attorney or solicitor from any of the adjoining
States or territories ... [may] plead or practice in any of the courts
of la~ and ~quity in this State,” provided the applicant can.pr~-
duc:
or district courts of the State or territory of which heisa cinzen ...
that .he is of good moral character, and that he has been regularly
admitted to plead and practice in such State or territory, and isat
the ~ate of such certificate a practising attorney of such State or
territory. "225

.W?en discussing the regulation and control of the legal p~O-
fesslOnin the early fromier states, one must clearly distingUIsh
between the states (or territories) carved out of the old Northwest
Territory, and such states as Tennessee and Kentucky. From its
very be.ginning Tennessee (and to a lesser degree Kentucky) -~ade
detenn~ed effo~t~to regulate the practice of law. In this we mw t
recogmze the ongmal aspirations of the old Regulators who dunng
the latter part of the colonial rule had suffered, or believed they
had suffered, wh~t they considered "gross injustices” from the
hands of unrestramed and uncontrolled lawyers. The act of ~e-
cem~er 20, 1798, required all applicants for a license to pracOCe
law m Tennessee to be examined by twO or more judges of the

223 Marbury and Crawford, Digest of the LII'WSof the State of Georgia i
asol).

224 1 Clayton,

Compilation of the Laws of the State of Georgia 331 (1811).
225 Dawson,

Compilation of the Laws of the State of Georgia n8 (183)
In 1823 attorneys duly admitted to practice in South Carolina were authorized also

to prac~c: law in Georgia, provided the state of Somh Carolina passed a simillaé
act admitting to practice in 80mh Carolina lawyers licensed in Georgia. Ibid., 37".
See also notes 206 and 207, Chapter V, above.
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. d ess a competent share
Superior (or Supreme) Court, an to pass d . d

of law knowledge." La\vy%rs from ?_tper _states were ~ outre,

. . h . i ions At one time reSI-
upon producing eVldence a frerrqua can reqUlred as one atfe
deuce of at least one year in  ennessge W%SlSprovlejd d Rt oMl ot
quahfymg condItlOns. An act passg M 1y could Ne a@Mitred iN
torneys properly licensed i1 anot er sta 4 by twa JUdges afe
Tennessee only after having been exg{nme of 1817 c@lled fop the
Superior Court:, and chaptet.

fjorot efachlswyere Yhom dulged
disbarment for a period of ,ve years 1 slature of

- t the? Tennessee &
ingamblmg. Chapter 7 o t e act o ) Sh h gn lawyer

17_96 set the maximum fee of corppensz%twvrblog d(g)ll(,iarlS %nd fifty
might receive for professlona services a

cems,226 comparatively generoufs‘llamountthe majoruy a
Admission to the practlce o aw m Id thwest T erri-

territories which had been carved 0ut;7of the o or as enacted in
. | 92 a statute w
tory followed a defimte pattern.

I" such persons be dmitted to
the Territory provl mg.l at on'y of" 000 ‘moral character;

practice within the Terntory as we-e gf 1 qualifications
X rheir’ pro~esslp0d
had passed an exammarwt' as.to..

es: and had taken an oath
before one or more of the Terntortal Judg : d ing the earliest

of office 2z In view of the dearth,.of Ia¥v]¥ers un liz- g legal
. it ant from monopo ™ m
years, and in order (o prevent any. t —

loy more than two
counsel, neither party was penTllt~e to emp ty where only twa

n one i any coun . .

attorneys, and not more ta gdjrional acts were
lawyers were licensed. Sut%sce(gfuenh‘t’ ,twO,-nthe nature of gcode
adopted by thelT%r,ntory,o W an Act of the "ern:

of professfOna” et ics.*** On Jung, 1 | 17%SPennsylvaOIa statutes,

kK
tory, adopted fromb some New = or T counselors. 1t also pro-
made a dIStllICtion

cC....een, attorgeg(se aadmitted to pracuce a {°
vided that any person desinng t nd 11 of Tmnelte

I Caldwell, Sketches of the Bench a ar
226 See, In gencN

f states or

) Ny 1 estof the ONIO
H-n (18gB). ) of tl)e Ullited Stares, " ol'tnd 'd 'th
2,,1 Laws of the Temtory  ..:zlledin 1795, an? llttorn®y’ refflame  ~

he Act of 1791 was rer--

, n o .-, Of the Nortbwen TernlO ._
ver - . ee e . .
Ri ? on ubcion un 1799 ) Co\lﬁctioD$ of the HIillol f3ute ' s
oU[ unl O" (pease cd., 1915 ' /1
1788-1800G, 88--89, ZﬁKN :

- LEAWStiles. . b ¢ - ..d, "yers of
toriclil Li rary, 1 tshall (cd.), History of t' e ou,, y

228 See here aJs0 3 Ma

Ohio 933 (19H)- 175
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take ~n oath t~ conduct himself "according to the best of your
learning and With all good fidelity as well asto the court asto the
client. 2297 our years later, in 1799, an elaborate statute was enacted
regulating in detail the legal profession, including the admissionof
attorney~ and counselors. Every applicant had to have resided in
the Terntory for at least one year; he had to have studied law for
four years under the supervision of a licensed attorney or coun-
selor; he had to pass an examination by the Territorial judges con-
cerning his professional qualifications and moral character; and he
had to take an oath of office. Attorneys could practice in all courts
of record in the several counties, while counselors were qualified
to appear also before the General Court of the Territory. After
having practiced successfully in the lower courts for aperiod of at
least two years, an attorney could be promoted to the rank of coun-
selor, provided he could pass a special examination conducted by
the General Coore.t"

During the time Illinois was part of the Indiana Territory, the
Act Regulating the Admission and Practice of Attorneys and
Counsellors at Law,231passed and approved on October 29, 1799,
controlled the legal profession. This act, which is indicative of the
high aspirations of the members of the first Territorial Legislative
Assembly with reference to the future bar of the Territory, in
some respects was far in advance of similar provisions governing
admission and practice in some of the central and western [urisdic-
tions throughout the nineteenth and, in some instances, during the
twentieth century. 232 The Act Regulating the Admission and Prac-
tice of Attorneys and Counsellors at Law,233passed on September
17, 18°7, abolished a number of preparatory or educational re~
quirements established by the Act of 1799. Henceforth any person
could obtain a license from any twO judges of the General Court
upon satisfying such requirements as these judges might stipulate

229 1 Laws of the Northwest Territory, 1788-1800 257 (Pease ed., 1925).

230See in general, 1 Laws of the Territory of the United States, North'Weft
of the River Ohio 27-36. See also 3 Marshall, CourU and Lawyers of Ohio 931
(1934).

231See note 229, Chapter V, above.

232 See 1 Crossley, Courts and Lawyers of Illinois 95 (1916).

283 The Laws of Indiana Territory, 1801-1809J¥J-44 (Philbrick ed., 193°)'
21 Collections of the Illinois State Historical Library, 2 Law Series.
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in the case of each individual applicant, except that t?e latter w~
required to obtain from some County Cour: a ce:tificate of his
good moral character.f" In 1808 the Terr~to:lalle~lature  s.etthe
maximum lawyer's fees at $5.00 for all SUitSDvolvmg :he title of
land, and $2.5 in suits not involving land. For oral advice the fee

was$l.25,an  df or wniten a%Vice, $2.5°. :

In 1409 the lllinois Territory ~was separated. fr~m the .Indiana
Territory. and on June 13, 1809, the Illinois Tern~onal Leg7'lature,
which had declared all the general laws of the In~;na ~ erntolY: to
be in force in the Illinois Territory, enacted that the SIXthsection

S h dmi . d practice of at'horneysr angd
of the act regulating tea ~nussion an |
' law by the G 1A mhly of the In"lana " ern-
(t:ounse (:;s at awt ytthe er:)efras SS€her eighteen hundred an
ory on the she_\f? eer; al S ep%”?rorn’eys and counsello(rjs at
Seven -as pron It the a 1% a ry who are not res ?nts
I?]Wto ra(k:)tlce in tlhgl cougs ot 15bern2é) - It al-
thereof" be repealed.P" On December 26, 18r6. ~ mots, appe m
. P . d an act which set facPtJtJh _tha%J
to the principle of reC|prOC‘fltmiBas rohibited

: e - rsa(?irx and_ mJustlce, p
smce Indiana, m a spirit ~ 1€ lifi d cording to the

persons not residing in Indiang, rb%ug ua e rancdiand'no per-
ws of Indiana, rom practlcm glnthetourtso '
12 ! . P . articular abolished the requirement of 1799
234lbid., 340. This Axc~,m p .c. must have been a student for four
that the applicant for admiSSion to practl . d ) practicing in the Territory'
years in the office of a licenscd ercoroey (or J~J:ate concerning the applicant'~
that this attorney (or judge) must give a ce. d es of the General Court must
ability and moral character; that at leastltwO J~ hg,practice before the General
exarrune the app 68AE Da<only counge ofs nug v for at least two years and
Court; th,ar on lyatdr haVl.rSn]. practice .Oﬁti%r}l fight the anoroey be p~moted to
after having passed an additlOnal exanu li nsed elsewhere in the VOited States
the rank of counselor; anci(ithatthlgggy%r)?a r'r(fe'l ns
were nOt excused from ta n.g rg %1?8 counselors' fees in the General
234bid., 561. As fixed 11 1795 a~~,", ‘o~ term fee, $.75; luguing a special
Court were as follows.”’ 'ra TEM - £or a brief (and copy or COpies), $1.11.
motibn, $1,25; tna If e,c $1,0° an C!Ja-rg&sfees for attorneY' were as follows: a g'gn-
In the Counry COu,rt the cPrrespon '"d,muner) $1.50; and tenn ‘ee, %J or
eral retamer, ’Jhoofile?inl]%wedlslsutegoe General Court also applied to ue 0ur:ﬁry
othet servltes t' e al statute s y -'b'tantially  increased attorneys ees'b.c'j"e
Court. The TeHlton % a7 again reduced these fees conSiderably.
ibid., 46-63. But the statute 0
5(,0-61.286L o T S'torYofII/inoif.180~1818 L5-6 (Fg1~bricked., 1059 . 15
a'l))softh~ ~ eIt~ ,Law Senes.For thelndlarja
ColleCtlons oif;de HImOIS thte h'wlSto s not i ¢itizen of Indi:l.na to practice ‘aw
I

provision' or® {9 FhafBA T¥Mntn?  1801-1809347 (Philbnck cd., 1930
there, see LIIWsof
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son r~siding ,inthe state of Indiana, shall hereafter be permitted to
practice”. inany of the courts of this territory [scil., Illinois]..,.

[17f any person residing inthe state of Indiana who has heretofore
obtained licence, or has had been admitted to practice in any of
the courts of this territory, shall attempt hereafter to practice in
any of the said courts, , .Or in any way [attempt] ... to avail him-

self, of the privileges of attorney of any such court, he shall ~e
subject to afine of two hundred Dollars .. ', And. '.if any court i

~histerri~ory shall knowingly suffer or permit any person residing

i the said state of Indiana, to practice. '.in any of the courts of
this territory, such court ... shall be liable to pay five hundred
Dollars, , .. This act shall, .. be in force ... and continue in force

until the lawes of the state of Indiana herein before referred to shall
be repealed, and no longer."?"

, Under the new state Constitution, the General Assembly of
OhlO repealed all Territorial statutes relating to attorneys, and on
February 4, 1804, passed an act regulating the legal profession in
the state. The distinction between attorney and counselor was
abolished, and the applicant for admission to practice had to submit
to an examination conducted by the judges of the Supreme Court
or by a board of lawyers appointed by the Supreme Court. No
definite period of legal studies was required, but the applicant ha~
to be a citizen of the United States, though not necessarily a res~-
dent of Ohio. The same act also made the attorney liable to nis
client for negligence, and provided for summary disbarment in
case of failure to account properly for moneys received from or
for his client.>" The fact that in 18ID, 1819, and 1824 additional
statutes were enacted regulating and supervising the practice of law
should be indicative of the General Assembly's concern with the
stringent control of the legal profession.?*

267 Ibid, An interesting feature of early lllinois practice was that no .V&™SO"
charged with a crime went unrepresented  upon showing his financial inability ro
retain counsel. The Ulinois courts made it a rule to assign counsel in fonlla pllU-
peris, thus implementing effectively the right to counsel as well as alleviating the
natural disadvantages of paupers in criminal cases, In this respect the frontier stllte
llinois stood at the forefront among the states,

288 For a summary of the act of February 4. 18040 see 3 Marshall, Courts
tlald LawvYerf Of Ohio 933 (1934).

238 For asummary of these additional acts., see ibid,
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Court of the T erntory
On January 19, 1807, the Supreme f h Court that

of IVIichiganordered "that it shall be a r~e °h \e ve been ad-
persons applying to be admitted as C?unse ,2~:it o~the U nited
mitred, as either Counsel,]c or atg)rney ?ﬁgr%,ternto itory or in any
States, or n any Court a any tg}%”a d 5 Counsel and

court of any forcrgh  ountry, € a.l: rrévszlt also provided
attorney on Satisfying the Court of Such a ' to be admitted

"that it be a rule of the Court that pers%ns aP Fé/mgdmitted before,
her ave leen . )
as Counsel and attorney, wfa nev iud at his or therr
Shallbe required to wait_on the judge, or JfUhg~s'pretentions."241
Chambers, in order to sans y Iurn, or MW Ogt %'Brt the Constitu-
The candidate also had to take an oath., té)nd up, oath Of oflice,242

cion of the United States of ,lsigen%ar,s appO] t d by the Supreme
Somewhat later a comrmittee a . Y PP date concerning h15

Court @f the Territory examined tre hars 1 r and reported its

, . moral,, ¢ aracte ,
professional  qual, " cations an néw lawyer's name

findmgs to the Court, @@ Upon adrmsglong, eqone ofthe Supreme
was entered in the 'jRo_II of Attorne~s h .Y the form of either a rule
Coun.s" These Michigan rulea, Vg}rllféllb;]nttoeprac c€ were rather

of court or a statute coptra Ik a % ) R Hontier states or
typical of the rules i {Me majony © t e€ar

territories. ) d d and requirements for ad-
During the earlier days the stan ar s :

erne Court of the Territory of Michl'
24Q Blume. Transactions of the Supr

gan, 1805-1814 374-75, 379 (1935):
" iUk 375 _ - Th
2420«, 346, f the Territory of MiclJigan 41~ b

- ctice
243 tatute (}f Apru 11 I’.|7-'I La\?/' 0 licants for admiSSion t0 T hY
xahunatlon o a us le

1 e
statute prOVided or ue e by "some person or persg \ I oold b’
. e Court or : h rsonSl
the judges of the Syprenl lUéI S" I—further stlpulate 1t at nlepst e
.0 .y t t
law, to be appollitc ~ . u Fess he had studied law o~ a. the United States,
admittcd to such exammatl~n b f re a court of record withl~' h period of at
had been admitted to pracu®® e Ov in one of the Stll ﬁdurmg te 816 the
and had been in the practilC~ of "I'"'~ation in Michigan, ch)tcm-vr:;' Bl~me,
.0 0 . ct as examm' -~
least twO years preVI u . . d five lawyers to a B

8’ 4ﬁ]j6 34
" tlllent
jii~C~i~i~f ~~im~li~~~thei~ ~niee Al~;ci~~~e .,t0|
(1940) Asearyasll0  *  ProVisign . fMich-
of an "ell:amining committee, ,, Ibft 'h esu""i"-: Court of fbe Territory o
244 1 Blume. "Tr(lllJIIctIO”‘ "

. (. _8) and paun!.
igllll /814-1824:dm 193 "'
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mission to practice in the territories or in the states which were
~arved out of these territories were fairly high. The territorial
Judges were inclined, on the whole, to admit only those applicants
who were able to meet the rather exacting standards laid down
in the territorial sratures.>" As a matter of fact, these requirements
‘vere so exacting that some men preferred to procure their licenses
inSome Eastern or Southern state, and on returning to the territory
to be admitted on the strength of their "out-of-state™ licenses.?"
But after 1816, for some reason, an increasing number of persons
with deficient or inadequate educational and professional back-
grounds were admitted to practice throughout the frontier.?" In
1832, for instance, the requirements for licensing were substan-
tially lowered in Missouri by the elimination of a definite period
of preparatory study." When in 1841 the right to issue licenses
was turned over to the circuit judges in Missouri.?" applica~ts
were subjected to purely perfunctory examinations concernlO.g
their educational backgrounds, legal knowledge, and moral quali-
fication by uninterested and often ignorant judges or by a "board:'
of equally uninterested and ignorant lawyers. In this man~er It
became quite easy to procure a license, not only in Missoun but
all along the frontier.s™

24~ 1 The Laws of the Northwest Territory, 1788-1800 340 (Pease ed.,
1925); 1 Laws of a Public and General Nature of the District of Louisiana, of th~
Territory of Louisiana, Ofthe Territory of Missouri, and of the State of Missourt
up to 1824 123 (1841).

246 In some instances the territorial judge went so far as to insist upon a
further examination of "out-of-state” lawyers before he granted them a licen~eto
practice within the territory. See 1 Record of the Superior Court of the Territory
of Louisiana 54.

241 See, for instance, Bay, Reminiscenses of the Bench and Bar of Missouri
383 (1878).

2482 Laws of a Public and General Nature of the State of MisSQuri,passed
Between the Years 1824 and 18;;6206 (1842).

249 Laws of the State of Missouri, Passed by the First Session of the Eleventh
General Assembly 16 (1841).

250See English, The Pioneer Lawyer and Jurist in Missouri 95-96 (21 The
University of Missouri Studies, No.2, 1947).

1V

BRIEF SUMMARY

D the whole lawyers had played a
ESPITE THE FACT that, .on R | t'~n this historical event
prominent role in the Amencan  ev: ~ 1 al'profession. Many of

for atime had an adverse effect o~ the e~lonial bar, especially in
the more distinguished mellgbers B " ehccrown and after the de-
the North, remain Ialtt% lunrarily Or as for mstance

parture of the Bnu!s arc,™> eer Withdrew from active pracuce.
in New York, under compuISIon, M ny of those who had
Others simply deserted the co~ntt-- ca; positions in the young
sided in with the rebels accepte Ph u ofession.
republic an, h ence, wﬁrelﬁs tot 01 rhe Revolutlon h%d sue-
The profeSSion,w ic" O Sevnfldence of the peOPIe was
ceeded i1P§RRTHGC¢ re ff f a widespread an¢ E2Iami-
also adversely affected. by th e ;c~o0:ed inthe wake of the war.
taus economic depressIon od 101 clean-up business, such
The lawyers, asacldass t € " nsolvencies and, hence,
as the collection o ECIOSWﬁS Fost of the people. In con-
were busier and more pro peroIISt A7 uch public distrust an~ am-
sequence, they became th~ °f~re~~—h: miseries besetting th.e coun-

mosiry. They were blame ed by the several state legtslatures
try. Acts and resolves were pass
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