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Trial was set for March 26,1846, in the Supreme Judicial Court. Afgey four
days of conflicting testimony and the prosecution’s presentation of con
siderable amount of circumstantial evidence, the jury found Terg] not
guilty of murder.!

On each of those four days hundreds of people shoved their way inte
the courtroom or mm:rm_.no_ outside hoping to catch a glimpse of Terril],
The city’s newspapers provided extensive coverage of the affair, ang 4
novel published anonymously that year used the courtroom drama o e
plore the meaning of the “fallen woman’s” death. Reformers opposed ¢,
the death penalty—who during the 1830s and 1840s had pushed for legis-
lation, petitioned the governor, established a newspaper, published bookg
and articles, and founded the Massachusetts Society for the Abolition of
Capital Punishment—took the opportunity to press their views.?

The driving force behind the movement to abolish capital punishment
in Massachusetts was Robert Rantoul Jr. Born in Beverly, the son of one of
the town’s political leaders, Rantoul graduated from Harvard College in
1826 and read the law with John Pickering in Salem before he was admit-
ted to the Essex County bar in 1829. The following year, Rantoul helped
to defend his close friends Joseph and Francis Knapp, who had been ac-
cused of murdering Joseph White, a wealthy Salem businessman. Before
trial, Joseph Knapp confessed but denied that his brother had played any
part in the crime. Nonetheless, eighteen-year-old Francis, known as Frank,
also was tried for murder, and although the evidence against him was cir-
cumstantial, he was convicted and hanged. Rantoul bitterly vowed to end
the unjust and barbaric rite of execution, a stand that alienated him from
many of the people of Salem. Without hope of establishing a law practice
in the port city, Rantoul moved first to South Reading and then, in 1833, 10
Gloucester.’

Rantoul quickly established himself in his new home. Running as 2
ﬂnﬁon..ﬁ, he was elected to the Massachusetts House of Representatives
in 1834 by the people of Gloucester, Although there were only a handful
of En.joa_.ms. in the legislature, Rantoul emerged as a leader by creating
a Sﬁmga with the “country Whigs.” He attacked corporations, worked

w:dSun Ewﬂm codify the state’s statute laws, opened up admission to the
bar, and during the first two weeks of his term, introduced a measure ¥
abolish capital punishment. The legislature voted to publish and disti”
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Rantoul’s report against the death penalty, but after a énnﬁo_,.m debate
II was defeated in March wmmm.”_

en the House Rnc:é:oﬁ._ in January 1836, however, Governor
_EE_:_ Everett, a :_c_\n.un_.mwn _E._:mu recommended that the _amwm_ugn Te-
e P decision. “An _:nnnmm_zm tenderness for human life” the o
ernor stated, #is one of the most decided characteristics of the civilization
of the day.” Within a month, Rantoul submitted a lengthy report and a bil]
proposing that arson, armed burglary, armed robbery, and treason be pun-
ished with life imprisonment rather than death. Individuals convicted of
rape or mu rder would receive, in addition to their life sentences, a penalty
Rantoul called “civil death,” whereby the criminal’s marriage would be
dissolved and his property distributed according to his will.?

Rantoul’s argument against capital punishment pursued four lines.
First, he asserted, the government has no right to take a person’s life, be-
cause “the whole object of government is negative.” That is, government is
established for the protection of life, liberty, and property, and “not for
the destruction of any of those rights.” The chief purpose of government,
he said, is to ensure that no one appropriate the property of another or
restrain the liberty of another or “injure the person, or shorten the life of
another.” We surrender to government only as much liberty as is necessary
to preserve our natural rights, Rantoul argued. Any act extending beyond
that limit—even “by the division of a hair”—is thus “tyrannical.” It would
be an “obvious absurdity” to claim that ifand when men enter into a social
compact they give “unlimited powers for all purposes to its government.”
Individuals do not agree “to hold their lives as conditional grant from H_H
State.” No one specifically surrenders the right to life, nor can omn..cmsm
governmental power to take a life therefore violates the basic principle of

ute Y

the bi
Wh

limited government, well defined in both the U.S. Constitution and the
fundamental law of Massachusetts.? .
The second line of argument proceeded from the Enlightenment vM.m
mnm that man can change the society in which he E?H_E”nraa—uoiﬁ "
mprovement” can affect the “general progress of uon_n.w En «B..wa
Rantoul’s historical analysis, the era “when dar tant; B&wﬁgb had

and ordinary people were powerless was o dis
been bathed by the revolutionary light of the eighte
were now free to use “knowledge, reason and refl
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; ; , arbarity,” the death penalty W -
law; including that “remnant of feudal barbarity. penalty, Withjy,

an n::.m_:m:nm_ society every individ :
ons.” Rantoul concluded, “still are men, .,._:L _,,E.,».. the better title ¢o com.
miseration the more deeply they are sunk in guilt.”

Rantoul’s third line of reasoning was practical rather than ;Seﬂmanm_
or moral. He hoped to convince the legislature that the death penalty dogg
not work. Crimes against property that are punishable by H_nﬁ__JE.mc?
armed burglary, and highway robbery—are more likely to involye mur
der, Rantoul claimed. On one hand, since the law already subjects hip,
to the death penalty, the criminal is tempted to kill the witness to conceg]
his crime. On the other hand, if no murder has been committed in those
crimes against property, a jury is unlikely to convict the accused because
the penalty is so absolute. In other words, “the severity of the law totally
defeats its object.” Moreover, no evidence has been amassed to show that
the death penalty reduces the number of crimes against property. In fact,
Rantoul pointed out, when highway robbery was removed from Massa-
chusetts’s list of capital offenses during the years 1805 to 1819 there was no

ual can and should be reformeq, “Fel

increase in the number of armed robberies.

Capital punishment neither deterred murderers nor offered the best
protection for society. It was an “awful perversion of all moral reasoning”
to argue that killing a person would reform others. In fact, the death pen-
alty had the opposite effect, Rantoul insisted. It diminished the “natural
sensibility of man for the sufferings of his fellow man” and generally pro-
moted “cruelty and a disregard of life.” Even explicit knowledge of the
death penalty was unlikely to prevent a murder. A recent survey, Rantoul
noted, found that of 167 convicts under sentence of death, 164 had attended
a public execution before they had committed their own crimes.

m., mally, Rantoul addressed the religious arguments for and against
capital punishment. He acknowledged that the Old Testament justified
ﬁ._._a death penalty. But, he asked, should the brutal practices of “a peeu-
liar people, under the most peculiar circumstances” govern “a ﬁcmm__&
and humane people . . . under circumstances essentially opposite theirs?”
Rather than basing the state’s legal code on the ancient laws of revenge:
the commonwealth should embrace the command that lics at the heart of
the universal spirit of Christianity—“Thou shalt not kill.”

O_u m.o:nﬂs of Rantoul’s bill scoffed at his “visionary ideals of theo-
retical good” and declared that if fear of the death penalty prevented Just

[ “usper SENTENCE OF pEATH” ]
83

one murder, the law should remain, Rante : 4
: ul replied with statisti
tistics show-

ing that wherever a crime was removed from th i i
€ capital punishment I
After tl : ; i
eS 0E er three days of debate,
amended Rantoul’s bill, eliminating the provision _
of rape and retaining the death penalty for arson and murder. This bill
, alty . This

passed 237 to 171, but the Senate rejected it. Three years later. howeve
3 3 ; ﬂ
both the House and Senate overwhelmingly approved a bill ¢ ,
nated the death penalty for armed burglary and armed robbe
In 1840, Governor Marcus Morton, a De

fewer such crimes were committed.
the House

for “civil death” in case

1at elimi-
7

ry.

1846 . : mocrat elected by a narrow

margin after a bitter campaign, recommended eliminating the death pen-

alty in most cases in a speech that essentially summarized Rantoul’s argu-
ments. But Rantoul was no longer a member of the House, and for the
next several years the legislature was too divided to act on the issue. To
organize public support for their initiative and to bring pressure to bear
on elected officials, Rantoul and Charles Spear, together with a handful of
other Boston reformers, founded the Massachusetts Society for the Aboli-
tion of Capital Punishment in 1845.%

Spear, a Boston Universalist minister, who earlier in the year had pub-
lished Essays on the Punishment of Death, had decided in 1841 to “labour
for humanity.” He traveled widely, delivered scores of lectures, sold copies
of his books, and organized petition campaigns to save the lives of con-
victed murderers. Spear believed in the benevolence of God, freedom
of the will, and the salvation of all men. He rejected the Calvinist idea of
eternal punishment, arguing a just and loving God would save mankind.
These principles, Spear insisted, would overcome every existing evil. All
criminals, including murderers, could, and should, be reformed.?

On January 1, 1845, Spear began publishing a weekly newspaper de-
voted to the abolition of the death penalty. “Our principle aim,” he wrote
in the Hangman, “will be to show the entire inutility of the gallows.” The
paper was filled with essays against the death penalty, announcements of
society meetings, news about the plight of convicted murderers, and calls
to action. “Let all those who do not desire” to have a man r:.um fou
great exertions to save his life by circulating petitions immediately ...u“
ing for a commutation of punishment,” Spear tmnun.&. I g pmnw_ Es-
boasted that the paper had over two thousand mcv%m”:m that
says on capital punishment had sold five thousand copies.

- . In
The Hangman thoroughly covered the story of Bickford’s murder.
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jurors of the campaign to abolish the death penalty.*’

G o was framed by oppo

sition to the death penalty. He began by reminding the jury tha
M”u”mﬁv rﬂﬂamb being was at stake. They must abandon the “delusive
i o p_._nmumocn_ﬁc_w would commute a death sentence; it was for them
b 858”8 er the life of w man should be “violently cut o

gg«&éﬂ““&c::& his argument against capital punishment @B

ism and 3?5__8“ _.&m_.an_.m SR that was at the heart of ¢ivic

the jury, “it was the _: Under the iron law of old Rome,” Choat€ told

_ ) custom to bestow a civic wreath on him who __

should
vild ife of a citizen, Do your duty this day, gentlemen, and you 1%
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should remember that the leg

. [
fect. There are, Merrill argued, “num

ple have been convicted upon €ire

who afterwards have been p

Merrill began to read from Spear

parker objected. Choate argued that the ca
had been put to death might b

e
that these accounts are actually

true.” But the court upheld the objectiop
1 y
ruling that only “hooks of authonty

» might be read in court.*?
By raising the issue of capi

strategy within the courtroom, Merrill a

troversy swirling arou

School, Dr. Wa

Jter Channing, to testify. Chan
man and secretary of the

Society for the Abolition of Capital Punishment,
He told the jury that Bickford could have slit her own throat and still had
enough “muscular energy” to throw herself from the bed where the fatal
blow had been inflicted to a s

pot on the floor several fect away. He also
commented on anecdotal evidence presented by Te

rrill’s relatives that the
accused was known to

sleepwalk. A somnambulist, Channing confirmed,
could rise from his bed, get dressed, commit murder, seta

fire, and run into

the street with no memory of having done so. The doctor’s testimony may

have lent some legitimacy to the defense’s alternative hypotheses about the
events of the previous October, but his most important role was to remind

Choate’s long closing statement to the jury als

t the life

m.... O—Ewﬁf
ve 50 %mn gﬂ.& 24

ise and disagreement greeted the verdict when Terrill was acquit

al system neither has been, nor can he
k)

erous accounts of cases in which -
Peo.

umstantial evidence and put to death

roved innocent.” To buttress his argume :
- : 1
s Essays on the Punishment of Unnﬁ...”,

ses in which innocent persg
P . i ns
“read as an illustration without insistin
4

tal punishment at the outset to frame their

nd Choate also played to the cop-
nd the issue outside the courtroom. Choate's in-
tent was revealed when he called

the former dean of the Harvard Medical

ning was a popular spokes-

Eorrng
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put conservatives anc reformers alike a

eed th : .
to the death penalty had played a mmmamnﬁ.p_ﬂ;n in %M.H”_M .___._.M.___ P
- easion. A letter

the Prisoner’s Friend, probably written by Harvard Coll
E.dward Everett, contended that when the jurors were confr am“%_,nsana
nfronted with the

of death.” Everett added that the mone n
y spent 3. the comm
Onwi
sta ealth to

ssue of capital punishment, they said simply, “A :
, “Away with the punishm
ent
ge the trial should have been used “to educate s
, ome wretched chi
to giv children,

¢ a little bread or shelter to persons driven to crime by want.” An

lier editorial in the Boston Courier expressed the same sentiments smnE..
the result of this trial.” the editorial ran, “we infer that no unc _”M__
hereafter be convicted of murder in the courts of Emumpn&ﬁ”ﬁ M..wnwn

is prevalent in society such a feeling of horror” about executions, parti
EI
larly ;

“the possibility that the sufferer may be innocent that jurors will not
hesitate to acquit.”*

The reformer Lydia Maria Child maintained that the jurors had found
Choate’s controversial hypothesis about somnambulism a convenient

hook on which to hang their opposition to the death penalty. “This is an-
other indication,” she wrote, “of the extreme unwillingness to convict in
capital cases.” Although the Boston Evening Transcript viewed the verdict
from a perspective favoring the death penalty, the paper shared Child’s
conclusion, calling somnambulism “shallow humbug.” Somehow Boston
must find enough jurors who will impose the “highest penalty,” the paper
grumbled, or the “stigma now resting upon her character” will remain.*®
Although Choate would continue to be cri

. ticized for his tactics, hostil-
ity did not deter him from again making use of the somnambulism defense,
this time in January 1847 wh

en Terrill was tried for arson,
offense. Like his trial for murder, Terrill

also a capital
newspaper OGJ.@HN@N.

s arson trial received extensive
The Prisoner’s Friend reported that the courtroom
was “densely crowded during the whole of the eight days” of the proceed-
ings. Once again, Choate and Merrill used a two-pronged defense: they
argued that if Terrill set fire to the house of prostitution where he and
Bickford were living, he did

so while somnambulate, and they attacked
capital punishment.”

When Terrill was found not guilty of arson,
those who favored capital punishment. [n response
ernor Briggs compromised his opposition o the

penalty, He feared that sentimental jurors would dis
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they are c_:&.;,na to taking a life for murder. On April 6, Wendell E.::E
ey : 4 Wendel
:..:m others, spoke to a large audience gathered on behalf of Goode mm
an 8, SpC : e LY T

Tremont Temple. Phillips did not address the general issue of capita] .
ishment; rather, he focused on Goode’s case and on the fact that Gl

: ;
was a black man.

doubts about that—the 1 by P ,.
not a hardened criminal but “the victim of the worst social influences” A

a black man “the doors were shut against him—he has a separate schoo]
|

If he had committed murder—and there were sericny

act was driven by passion and alcohol. Goode yyg

a separate church: other people were ashamed to be associated with him
and by law he was ostracized.” Goode deserved sympathy and help, no
death. Finally, Phillips posed an invidious question: why had Goode beey

4selected” to be hanged when Terrill who had murdered a woman in “cold

blood.” was set free? **

Phillips’s question was addressed in an editorial by the Herald and in
an article in the Prisoner’s Friend. The answer was simple: unlike Terrill,
Goode was black and poor. “Shall Washington Goode be hanged?” the
editorial asked. “Yes, hang him; he is poor and has no friends. Tiist,
turn, look at the proposition in any manner you please, if a criminal or his
friends have plenty of money, there is no law in New England which can
reach him 35

The Friend struck a similar dissonant chord that played on the anger
aroused by Terrill:

Yes, Washington, thou must die! Thou art too vulgar to excite compas-
sion, Hadst thou found thyself at midnight where a wife could not fol-
low, and in thy haste to depart had slain thee partner and set fire to her
chamber, mental infirmity might have a kind word to utter and call thee
a sleepwalker—or if done into Latin, and given thee out as “somnambu-
list” there would be little danger for thy neck.*®

m.o:.m.imum the Boston meeting, the Society for the Abolition of Capi-
E.?Emrgn:n sponsored meetings in a half a dozen other Massachusetts
HHMQM:Q towns. At each meeting petitions were circulated and Spear
d that more than twenty-three thousand signatures were obtained.

ﬁwﬁng m-.@b& —....v. more than one Tgn_ﬂ& “colored citizens 0». Bos-

ton?” ;
3? E.m& the governor to consider race as a mitigating factor. Goode,

according to an account in the Prisoner’s Friend. inst
whom a e Hens. riend, “belongs to a race again®
m a cruel prejudice paralyzes his effort for self-improvement, shuts the

—
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fhalls-of the LycexuBa AgRss him, and banishes him to separate schools and
0ls an

ﬁ___:_.,_,:nm.,. It seemed nm,_yn_n”_m:x :..:.m:.._ the mﬁ.mozaqm argued, that a man
purdened throughout his En s.ﬁ_: racial prejudice should be hanged 37

Although only & _:::_,r__ of people publicly supported Goode's hang-
ing, there were plenty of supporters of capital punishment. Members of
Boston’s :_.H.\r:;_:_vﬂ n_nq@. mqmzwa e debate held at the Boston Latin
Gchool ___:__H “the :ﬁ_;..m: _::_nn. A..m._u_.E_ Punishment can be proved to spring
from a divine source. C,:n Pu-w:_i‘_:::mﬁ: for example, defended the
death penalty as “one of the chief m&mﬁcmaw of society” Evangelical cler-
gymen also denounced opponents of capital punishment for caring noth-
ing for the victims of murder and for wanting to coddle murderers.

Despite the powerful and numerous appeals made to spare Goode’s
life, Governor Briggs and his Council adamantly refused to commute the
black man’s death sentence. “A pardon here,” Briggs insisted, “would tend
toward the utter subversion of the law.”%

In the evening before his scheduled execution Goode attempted to
commit suicide. He swallowed large chunks of tobacco and wads of paper
and stuffed a blanket in his mouth so that he might suffocate or drown in
his own vomit. Goode also slashed his arm at the elbow with a piece of
glass. By the time the prison guards entered his cell, he had lost a consid-
erable amount of blood. The prison doctor stopped the flow of blood,
saving Goode’s life so that he could undergo “a more terrible death in the
morning.” 4

Unlike the executions that took place in Suffolk County before 1849,
Goode’s hanging occurred within the walls of the Leverett Street jail. The
public execution ritual at the center of capital punishment for more than
two hundred years was dropped quietly in 1835. There was evidence that
postrevolutionary crowds were more boisterous and less attentive to the
all-important religious message than their Puritan ancestors had been. As
carly as 1801 Rev. Thomas Thacher had blasted public executions for un-
dermining the virtue of on-lookers and hardening their hearts. After he
gave his sermon following the execution of Jason m.wiuwsw? fewer and
fewer execution sermons were given and the practice disappeared by
about 1825. A decade later, Robert Rantoul’s widely n:.n&ﬁ& pamphlet
contained data demonstrating that public executions did Jon il
derers. More generally, mobs and riots occurred Eua@ﬂﬁ northeastern
cities in the 1830s. Boston was “shaken to its foundations” in the summer
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script, Webster “sank gradually into his chair "

Boston Evening Tran , s .
a full minute “during which there was dead

his “whole frame shook” for
silence in the court and every €ye W .

While Webster awaited execution, a fierce debate _.mﬁE._ within the legal
community over jury selection and Shaw’s charge to :E..E_..w on the issue
of malice. The contentious points focused on the constitutionality of the
and the maxim that a murder defendant is innocent ung
g Webster’s conviction, Lysander Spooner, a lay.

150

as turned upon him.

death penalty
_uwcﬁnm guilty. Followin A
yer and social reformer from central Massachusetts, published a ,__..Ea_v~

circulated pamphlet arguing that the Massachusetts statute requiring the

elimination of would-be jurors who opposed capital punishment was an

unconstitutional exercise of governmental power. The jury that convicted
Webster was “packed by the court, either with a view to a more easy con-
viction than could otherwise be obtained, or with a view to a conviction
which otherwise could not be obtained at all.”” Excluding people opposed
to the death penalty was contrary to the Sixth Amendment of the U.S.
Constitution and Article 12 of the Massachusetts Declaration of Rights,
because such a procedure “destroyed the trial by jury itself.” Only a jury
made up of a true cross-section of the community—a sample that included
both jurors who opposed and jurors who favored capital punishment—
could be defined as impartial and, therefore, properly fulfill the require-
ment that a death sentence could be imposed only with a unanimous
verdict. By excluding those would-be jurors who manifest a greater sensi-
bility about the death penalty, the government established a “standard of
sensibility” that biased the outcome and deprived the defendant of a trial
by a jury representing “all the degrees of sensibility which prevail among
the people at large.” Spooner’s plan, together with the fact that at the time
Massachusetts prosecutors did not have peremptory strikes—the ability to
remove potential jurors without stating a reason—might well have ended
.mrngn of capital punishment had he prevailed. But his argument explic-
Eu, linking jury selection to the abolition of capital punishment did not
gain legitimacy for more than a hundred years.”!

..__mwa.w,m post-Webster critics also focused on his interpretation of the law
of h 5 proof of malice. His charge to the jury, according to a1 -
e E&. made a “farce and a mockery” of trial by jury and waﬁn_&
?g for “judicial murder”” Boston’s Monthly Law Reporter n_nn_E..&
“whole community shudders at the law of malicious homicide

-

[ - ,
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48 n.,,,__:_::_ﬁ_ by the learned Chief Justice”
fils i

3 —|~
arvard law pr
: ing conclusi : ofess
parker’s damning conclusion to an article p or Joel

on the trial w-
€ trial was that Shaw’s

jury instructions had violated a “cherished tradition of Anglo-American

ﬁ_ﬁ.w.:_:._,.._.__.m_ﬂ,m:.,_c” néJ.::_:i_:‘mw:_zngSvnwzzcnn_: E_m:..n._mv_.s&
gul Y- : } . ] 2

The n__:i h_‘cn:,_.m::: Shaw’s critics made was that he implied the ex-
stence of malice as a :_.m:ﬁ of law and, therefore, shifted the burden of
proof from the prosecution .E.Hrm accused. Actually he did no such thing
He began, in Webster, by distinguishing manslaughter and murder, iden-
tifying manslaughter m;._ the “unlawful killing of another without malice”
and murder m.m :”:.n I:.:m of any person with malice aforethought, either
expressed or implied.” In law, he said, malice means a guilty mind, knowl-
edge by the person that an act is wrong,. Because the existence of malice
distinguishes murder from manslaughter, it is necessary, Shaw wrote, “to
ascertain with some precision the nature of legal malice, and what evidence
is requisite to establish its existence.” If facts presented by the defendant
show “justification, excuse, or palliation” the crime may be defined as
manslaughter. But, if the fact of the killing is established by solid evidence
and there are no such circumstances, “there is nothing to rebut the natu-
ral presumption of malice.” This rule, Shaw explained, is founded on the
principle that a person “must be presumed to intend to do that which
he voluntarily and willfully does in fact do, and that he must intend all the
natural, probable, and usual consequences of his own acts. "

Specifically, in Webster’s case there was evidence showing Parkman was
murdered in Webster’s laboratory. Webster pleaded innocent, claiming
that Parkman had left the college alive. But the evidence was overwhelming
that an intentional homicide had occurred for which Webster's innocent
plea obviously provided no excuses or mitigation. Therefore, according to
Shaw, “there is nothing to rebut the natural presumption of malice.””

Shaw’s charge to the Webster jury divided the responsibility ?_..%E..
mining a verdict into two interdependent parts: the court had the right to
decide the law and the jury the power to weigh the facts and reach a ver-

dict. Specifically, the jury was to determine whether Parkman’s death was

Caused “by an act of violence and human agency” and “whether the act

Was committed” by Webster, as the prosecution charg mﬁﬁ wﬂ__wﬂ“
edged that the proof offered by Attorney General e

murdered Parkman with malice aforethought was entirely circumstantial













