Preface

he establishment clause of the First Amend-
ment (“Congress shall make no law respect-
ing an establishment of religion . . ") does
more than buttress freedom of religion,
which the same amendment separately protects. Given the extraordi-
nary religious diversity of our nation, the establishment clause func-
tions to depoliticize religion; it thereby helps to defuse a potentially
explosive situation. The clause substantially removes religious issues
from the ballot box and from pelitics. Mr. Dooley, Finley Peter Duane’s
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irrepressible Ifish wit, whom Justice Felix Frankfurter called a “areat
philosopher,” said of church and state: “Rellijon is a quare thing, Be
iself it’s all right. But sprinkle 2 littte pollyticks into it an’ dinnymit is
bran flour compared with it. Alone it prepares a man £ a berter life.
Combined with polyticks it hurries him to it.” The establishment clause
Separates government and religion so that we can maintain civiliry be-
tween believers and unbelievers as well as among the several hundred
denon’}hladons, sects, and cults thar thrive in our nation, all sharing the
Comm@en[ to liberty and equality that cements us together.
Nom’lthsmn(ﬁﬂg the establishment clause, religion saturates Ameri-
¢an public life. Every president swears the oath of oflice with oac hand
on the Bibl.c and often says “So help me God.” Almost every president
has proclaimed days of prayer and thanksgiving to God, and, since
1952, Wh(?l‘l Congress decreed that a specific date be set aside each year
for Americans to pray, the president has annually declared a National
pay of .Prayer on the first Thursday in May. The éupremc Court opens
s .Sessxon after the bailiff has asked God to save the Court and the
Umfed Stfltes. Every state legislature as well as Congress starts its daily
session xf.r;th a prayer from a chaplain whose salary is paid with public
t:?: monies. All of us, includjng schoolchildren, when pledging alle-
P 5 ke G ol o ot o, Wi
that we trugt jn God‘e t(;llth, hSO help me God.” Our money announces
. One of 0111‘. reL: ;burghés 2o e arc. ex‘cr.npt pii:
of Religioys Frcedorf call R o Teaeknen, (3 T R0S
Declaration of Illdepe’nde :' '-‘IPI;’H GOd., as does the Preamble to thff
advocate of 3 wall ot ‘.lt, oth written by Thomas Jefferson, the
Wheth eparation betwean church and state.
| . er the duty we owe our Creator and the manner of discharging
It require government aid or whether th o ] 1 —
each individual 1 retain the g ?f £ CStabhbth.nt ciaus? T
Berself is the subject of this ZOVE;ZEIgn T o d(.:Cldc i hlde.{ O(;
States declaced 5 National B'biooY. ropeln Ty LhCI‘Um“:
been expelieq fromour ubl‘l~ l-c ear and then lamented ,Lhat God has
ing of the cstabiishmen-tilault) ST YCB.SOI?I £ exam.mc T
President, Ronglg Reagan ;L 2':\5 well ag th: president’s Tnmd. Th(? same
» believed that if evoludon is taught in the

Pubﬁc sch “ "
o ools., the Biblical story of creation should also be taught.”
7 Public officials, including

taxation

the nation’s attorney general, urge 2

Preface | xv

return to the original intent of the clause, an examination of history is
especially warranted. Sdll, the observation of Clinton Rossiter, the con-
servative consttutional scholar, should be kept in mind. “Most talk
about the intent of the Framers,” he wrote, “—whether in the orations
of politicians, the opinions of judges, or the monographs of profes-
sors—is as irrelevant as it is unpersuasive, as stale as 1t is strained, as
rhetorically absurd as it is historically unsound.” Rossiter added that
men of power who know least about the intent of the framers are most
likely to appeal to that intent for support of their views.

Meanwhile, real questions of public policy arise, take on a constitu-
tional dimension, and require resolution by our courts in conformity
with the establishment clause. Can any partof our public taxes be spent
ta covet the costs of parochial schools? Can such taxes underwrite the
costs of at least the secular portions of the curniculum, assuming that
there are any in schools whose mission Is to teach religion when teach-
ing literature, history, biology, and physical education? Can government
aid to private sectarian schools or to their pupils be provided without
excessively entangling the government with religion as a result of the
need to monitor the severing of the secular and the sectarian? Is the
textbook, the laboratory, the field trip, the diagnostc test, or the re-
medial service of a religious character, as judged by government em-
ployees? Can children read the Bible in public schools, study compara-
tive religion, sce the Ten Commandments posted on the bulletin board,
or use school time for devotional exercises of 3 sectarian or of a nonsee-
tarian religious character (if there are such)? Aside from the unintended
profanity of associating the Lord with comsmercialism, does the motto
“In God We Trust” have a legitimate secular purpose and ceffect that
conform to the establishment clause? Can the United States, which is
barred from promoting religion, supply chaplains to our armed forces,
our federal prisoners, or our representatives in Congress? Does the
display of a nativity scene in a public square at Christmastime or of a
menorih on the city hall steps at Chanukah violate the clause? Does
requiting a kosher butcher to elose his shop on Sunday endorsc the
Christian sabbath, thereby accommaodating state policy with the needs
of religion, contraty to the principle of separation of church and state?
Does aid to religion given impartially and without preterence comport
with the policy embodied in the establishment clause? Does the exemnp-
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tion of churches from pubic taxation violate the clause? Do interfaith
prayers at public school commencements? May a state enforce a statute
ageinst consumer frauds by prosecuting sellers of kasher food that an
Orthodox Jewish sect claims is not kosher?

What indeed did the clause mean to those who framed and ratified it?
Why did they insist on its inclusion in the First Amendnient? What does
history show about the meaning of the clause? Doces its historical mean-
ing shed light on the questions that nag us today? Should we be bound
by the original intent? Were those responsible for the establishment
clause committed to a high and impregnable wall of separation between
government and religion? Was the clause the product of the “sceular
humanists” of their tme—rationalists, Unitarians, and Deists, like Ben-
jamin Franklin and Thomas Jefferson—ot were its supportters evangeli-
cal Christians, like John Leland and Caleb Wallace, seeking to protect
religion from government just as rationalists sought to protect govern-
ment from religion and both seeking to secure religious liberty?

To such queries nonpreferendalists provide a set of answers that
accommodate the needs of religion. Nonprefetentialists are those who
befieve thar if public policy does not prefer one sect ot religion above
others but treats all without preference, nothing in the Constitution
bans governmene aid and sponsorship of religion. They narrowly inter-
pret ﬂvle C‘Stab]ishment clause, trying to keep it as confined as possible, 2
co.nstltuuonal clause of slight importtance, subordinate in every con-
cetvable way to the free-exercise clause that guaraniees religious liberty.

One nonpreferentialist of distincton, William Bennett, when secte-
tary of edu.cadon, made a speech on testoring morality to the public
schools, asif they were immoral. He advocated that students be allowed
1@ pray voluntarily, zs if they could not now do so and as if morality
he wanted the state tq s DIChIGIStrate pray.c = undf?r i aus?alccs,
R i) p.romotc.reh.gxous EXCICises, \‘L’hlch woul\d intro-
Court, would violate ﬁi)ous Obhganons e 5U?reme

€ establishment clause. It would also violate

Matthew 6:5_ ; pri
h 6:5-6 (pray privately). Bennett claimed that so long as no
church or denomination recei

aid

law

ves preference over others, government

to relip; i .
gz(‘m does not violate the amendment’s prohibition against
S respecting an establishment of religion.
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Bennett holds the narrow view of the establishment clause. History
supports the Supreme Court’s broad view that government aid to reli-
gion, even without preference to any church, violates the establishment
clausc. Bennett thinks that recent decisions by the Court on public
assistance to parochial schools and on religion in public schools are
“false to the intentons of the framers” of the First Amendment. The
thesis of this bock is that nonpreferentialists are wrong about the
framers’ intentdons, not just because the framers had no position on
schools, parochial or public, but because the narrow view is based on a
misunderstanding of what they meant.

Another nonpreferentialist, Edwin Meese, when attorney general,
told the American Bar Association that the establishment clause was
designed to prevent Congress from establishing “a national church,”
He said too that the clause prevents government from “designating a
particular faith or sect. .. above the rest,” implying that government aid
to all without preference to any would be constitutional. He com-
pounded his errors when he said that government neutrality between
religion and irreligion undermines religion. It does not; religion flour-
ishes best when left to private voluntary support in a free society.

Chief Justice William H. Rehnquist of the Supreme Court, another
nonpteferentialist, lunked history when he wrote an opinion in 1985 in
which he sought to prove that the establishment clause merely “forbade
the establishment of a national religion and forbade preference among
religious sects or denominations.” The clause, he claimed, “did not . . .
prohibit the federal government from providing nondiscrminatory aid
to religion.” Thus Rehnquist miraculously converted the ban on estab-
lishments of religion into an expansion of government power. He did
not consider that the establishment clause prohibits even laws respect-
ing (concerning) an establishment of religion, so that any Jaw on the
subject, even if falling short of an establishment of religion, is uncon-
stituional. He did not know that the clause meant to its framers and
ratifiers that there should be no government aid for religion, whether
for all religions or one church; it meant no government sponsorship or
promotion or endorsement of religious beliefs or practices and no
expenditure of public funds for the support of religious exercises or
institutions. Rehnquist, Mecse, and the nonpreferentialists wish tw be
bound by the original intent of the framers of the establishment clause
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because they mistakenly think that the original intent supports their
view. In fact, it contradicts their view. alas

President George Bush, who catered to the Christian right, favored ’a
voucher plan that would enable parents to choose b'Cljl(_)Olt:; where ‘thcxi
children would be i a “religious setting and with religious instruction.
He also waated “to put the faith of our fathers back into our schoolsf”
and so backed what he called voluntary school prayers. fHe even said
that one could not be president of the United States without faith in
God, although the Constitution bans religious tests for federal of-
ficcholders. Kenneth Star, Bush’s solicitor general, wanted the law to
permit government “a non-coercive, ceremonial acknowledgement of
the heritage of a deeply religious people.” Governments tend to spon-
sor ceremonial religion that encourages civic virtues like obedience.

The Justice Department under Bush advocated construction of the

establishment clause in terms of a coercion test. In the absence of
coercion, a government policy would not violawe the clause. Such 2
view, which has not prevailed, would render the clause superfluous,
because the presence of coercion would violate the frec-exercise clause.
Such 2 view would not only constirutionalize prayer in the schools,
especially in ceremonial matters; according to the American Civil Libet-
ties Union, the Bush administration argued “that the government has .a
right to endorse Christianity as an official national religion so long as .lt
does not force anyone to practice it.” Bush scorched the Democratic
pacty in 1992 for failing to mention God in its party platform. Tk.]e
Republican platform ostentatiously supported voluntary prayers
schools and the nght to pray publicly at commencements and other
community ceremonies. At the Republican convention, spokespet‘f?OﬂS
tor the Christian right atwibuted cultusal degeneration—ghetto tiots,
secular humanism, abortion, pornography, and homosexuality—t©
what they called the absolute separation of church and state. The cstab-
lishment clause is a perennially disputatious topic, fraught with emo-
tion,

What did the clause mean in the minds of those who framed flﬁd
tatified it? The historical evidence on this matter does not speak i 2
single voice with clatity and insistence. That evidence lends irself t0
conflicting interpretations. Indeed, my good friend, the Right Reverend

. ] ¢
Thomas J Curty, who has reviewed the same evidence as 1 for
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period up to ratificadon of the First Amendment, holds that the
framers retained an image of an establishment of religion quite different
from that which I find in evidence. Monsignor Curry and I completely
agree, however, that the nonpreferentialist positon is historically
groundless and without constitunonal merit.

Nevertheless, no scholar or judge of intellectual rectitude should
answer establishment-clause questions as if the historical evidence pet-
mits complete certainty. It does not. Anyone employing evidence re-
sponsibly should refrain from asserting with conviction that he or she
knows for certain the original meaning and purpose of the establish-
ment clause. The framers and the people of the United States, whose
state legislatures ratified the clause, probably did not shate a single
understanding. Scholars or judges who present an interpretation as the
onc and only historical truth, the whole historical truth, and nothing
but the historical truth delude themselves and their readers. Being sure
is more a function of presuppositdons than of certainty. The subject of
this book is fraught with emoton and partisanship.

Accordingly, I try to recognize and quash my policy preferences
when cvaluating evidence. My sympathies are clearly with the separa-
tionists but are irrelevant to my selection and interpretation of evi-
dence. [ go wherever it points and seek to avoid subjectivity. Moreover,
my presuppositions are not one-sided. When opinton is at issue, as
distinguished from conclusions that must follow from the evidence, |
think of myself as a middle-of-the-roader. Others do not. Indeed, many
reviewers of the first editon of this book, like Richard John Neuhaus,
to my astonishment characterized me as a “strict separationist.” Mi-
chael McConnell, a Jaw professor who favored the Bush administra-
don’s coercion test for use in establishment clause cases, quoted me

approvingly on the Supreme Court’s difficulry in recognizing an cstab-
lishment of religion but hastened to add that he stoed at a pole opposite
mine on most establishment clause 1ssues. One author, Father Richard
. McBrien, an otherwise reasonable man, names me first in his book
among the “absolute separationists” whom he placed “on the left.”

If people like Neuhaus, McConnell, and McBrien were right, I would
not support several of the accommodations o religion that I favor.
Strict or absolute scparatonists, for example, do not criticize the

Court’s decision against the posting of the Ten Commandments in
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public schools or approve of Rehnquist’s dissent from that decision.

Strict separationists do not believe, as I do, that the American Civil
Libertes Union t0o often acts inadvisedly in church-state cases. Strict

separationists do not disagree with the Court’s opinions as to auxiliary

services that aid parochial school students and in particular do not
lambaste Justice William Brennan for his opinion in Aguslar v Felton

(1985), which prevented New York City from using federal funds to
provide highly specialized services to certain disadvantaged parochial
school students.

Strict separationists deplored this book. One of them, Albert |. Men-
endez, an editor of the Humanist, finding anomalous my support of
public aid to the purely secular functions of parochial schools, ex-
claimed, “This from a man who praises Jefferson and Madison to the
hilt, supports the move to disestablish religious enterprises, and calls
fora totally nonsectarian public schoot system.” Menendez is sure that I
fail to see that aid to church schools does “exactly” what I condemn in
other areas of public life. Chursh and State, a strict separationist publica-
tion, found me less persuastve in my analysis of modern church-state is-
suf:s than in my historical analysis, because [ “inexplicably” abandoned
Strltt.scparation. I thought T had explicated in considerable detal.

‘ Bclﬂg misunderstood by both accommodationists and striet separa-
uc.:msts 3 tolerable, but not by one whose views are essentially similar to
mmc..l used o think I was misunderstood by readers because I was not
Slllfﬁcwntly clear. I have come to believe that those who differ will
dilstor.t .and refuse to understand; many readesrs demand clarity and
:‘::gi’;lgc‘-:’l:ze :1:; lljstorilca}.record, providing none, shows inconsis-
herence 1o their,viewsomp e?uty, vy re.a i wam.co.m P

» allowing for no exceptions or deviations. Some
e e 10
‘ pefied integument of their hiases.

Oliver Wendell Holmes once said that the “chief end of man is to
) ;;‘nicfir{ fi i;:p;i h:ns, acti)di ng that no general.p.rop(‘)sirjon is wor‘th‘
Sl oazh o qomeg on O.th counts: generalizing is not the chiet

» S1¢ Some generalizations are valuable and right. But no

general proposiy !
da P p. éltlon about the establishment clausc seems worth 3
mn unless it js noncoatroversial-—

fo

for example, that there shall be no

state church : 2
- Anyway, general propositions do not decide real cases.
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The cstablishment clause, like any other controversial clause of the
Consttution, is sufficiently ambiguous in language and history to allow
few sure generalizatons. *“Law, like other branches of social science,”
Justice Benjamin Cardozo observed, “must be sadsfied to test the valid-
ity of its conclusions by the logic of probabilities rather than the logic of
certainty.” The evidence demonstrates that by an establishment of reli-
gion the framers meant any government policy that aided religion or its
agencies, the rehgious establishments. Even that statement must be
qualified; scarcely any clear rule is without exceptions. The exemption
of church properties from taxation is certainly a major ¢xception to the
rule that aid to religion is unconstitutional.

We live in an impetfect constitutional universe cluttered with ambi-
guities, mysteries, and inconsistencies. History confounds us. 1t is del-
phic and scorns those who seek clarity, certainty, and consistency: Lan-
guage has a similar effect because words, as Socrates said, “are more
plastic than wax is” and thetefore are as likely to engender disputes as to
settle them. That might not be so if absolutes inhabited the constitu-
tional universe. But no provision of the Bill of Rights guarantees a
perfect or unqualified hberty. Chief Justice john Marshall once happily
noted that the Copstitution has none of the prolixity of legal code. It
has rather the virtue of muddy brevity. Even the seemingly specific
injunctions of the Bill of Rights do not exclude exceptions, nor are they
self-defining,

What indeed in an “establishment of religion” and what is law “re-
specting” an establishment of religion? History suggests answers but
the constitutional text does not. “No law respecting” means no law
concerning or touching the subject of, but that still leaves unresolved
the meaning of “establishment of religion.” The prohibition, one must
remember {and what judges forget), is not laid down against establish-
ments of religion but against laws respecting them or on the subject
thereof.

Those who wrote our glorious Bill of Rights were vague if not care-
less draftsmen. Their text offers us no clue as to what constitutes an
“unreasonable” search or seizure, or the “probable” cause on which to
base the issuance of a warrant. [t does not tell us what is an “infamous”
crime or what is the nature of the compulsion whose impositon ex-

empts a person from being a witness against himself in a criminal case.
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Nor does the text indicate what process of law is “due” before life,
liberty, or property may be taken or what is 2 “public use” and “just”
compensadon, It is silent on the meaning of a “speedy” trial, “exces-
sive” bail, and a punishment that is “cruel and unusual.” The text does
not always mean what it says. It does not, for example, really guarantee
that the many rights of the Sixth Amendment extend to “all” criminal
prosecutions,

Ifwelook to our “first freedoms,” we find that the First Amendment
(which was originally intended to be the third) tells us nothing about the
frccd(.)m of speech and press that Congress may not abridgé. The very
‘Verbs in the First Amendment add to our perplexity. We can understand
‘noj"f“’abﬁdging” but not the use of “prohibit” with respect to the free
exercise of refigion. Nowhere in the making of the Bill of Rights was the
orginal intent and meaning clearer than in the case of religious free-
dom, .Thc phrasing was “Congress shall make no law respecting a0
es{abhs}lm_ent of teligion nor prohibiting the free exercise thereof, ...
The m.e’.immg, [ submit, was this: Congress shall make no law concetn-
¢ religion. or abridging the frec exercise thereof, The actual phrasing
:“ggests the avoidance of the obvious and the deliberate use of a dif-
eif;;g;;;fgot:lb;fjgl But .Congrc:s§ oai pass laws rcg.ul.alting. and
B b i v o seithrt preb A
difference between dimcie' ;lff: AR th a.n one of degrset IR
what is sags_ it does not n:ﬂ Tk ab.OI.IShmg' i thc_n’ e njleant
we il 355:.1:‘;1@. atail protect religious liberty with the amplitade

Tith 1 .

:t;i’dhrf:iti;r;i; frornlthe. ct.)nStitutional text, we may .berter.url-

rience with esmbﬁshmcf:tlt 5 ? u“? l_f“"c unde“.taﬂd i Ameﬁcanﬁhpi

the Bill of Rights i 1707, A e o

fourteen states g c;:-:. Yot ar Al_nerf‘iﬂn Revoluttog seven of.t:ﬂ

ments of religion by lay I:S'?d N fn o autl.mnzcd gk

tal establisbmeng . T i i S P
on. An establishment of religion meant t0

(0] fI‘ i ¥ . ’

de

Ve i seven it meant public support of religion o0
Preferential bagis, Iy was specifically this public support o &

bonpreferent :
Ment ntialbasis that the establishment clause of the First Amend-
ts0ught to forbiq.
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In this revised and updated edition, which is considerably longer
than the first, I have added an analysis of Jefferson ideas on church and
state; | have fleshed out many of the arguments in chapters 6 through g;
I have added a presentation of the establishment-clause cases of the
past seven terms of the Court. And T have taken into consideration a

variety of criticisms of the original edition.

Leonard W Levy
Ashland, Oregon

1993



